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i Note that as the attached Regulatory Impact Statement (RIS) has been assessed as not 
meeting the required quality assurance criteria, the Chair of DEV has discretion as to whether 
the Cabinet paper should be considered, and that if Cabinet decides to proceed with the 
proposal, the Minister of Agriculture must provide a Supplementary Analysis Report, the nature 
and timing of which must be agreed with the Minister of Finance. 

Noted 

 

Penny Nelson 
Deputy Director-General, Policy 
and Trade, MPI 
     September 2018 

Susan Hall 
Manager,  
Business Law, MBIE 
     September 2018 

Hon Damien O’Connor 
Minister of Agriculture 
 
 
..... / ...... / ...... 

Hon Kris Faafoi 
Minister of Commerce and Consumer 
Affairs 
 
..... / ...... / ...... 
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Key features of the Farm Debt Mediation regime 

General comments 
1. The rationales for many of the key features of the regime are provided in the draft Cabinet 

paper. We only comment below to the extent that it is useful to elaborate. We have, in 
particular, indicated below where our proposals materially differ from the NSW Act and, if so, 
how.  

2. We have generally applied the following criteria in designing the regime, particularly in 
relation to the types of farming that should be included or excluded from the scope of the 
FDM regime: 

Criterion 1: vulnerability to business downturns as a result of susceptibility to 
conditions outside of the farmer’s control (e.g. weather fluctuations, market price 
volatility and disease or pests). 

Criterion 2: the farmer usually lives on the farm. 

Criterion 3: whether there is an imbalance in negotiating power between the lender 
and borrower. 

3. These criteria reflect our understanding of the issues that are important to the government. 
We seek your feedback on whether our understanding is accurate – see Table 1 in the 
checklist in Annex 1. Other criteria are relevant to specific issues. They are identified and 
discussed as necessary. 

4. Criteria 1-3 are potentially open to criticism as they can apply to many small businesses. For 
example: 
a. All businesses are susceptible to downturns as a result of factors outside of their 

control. 

b. Lenders often require that the owners of small businesses provide personal guarantees 
and mortgages over their family homes. 

c. It is very common for there to be an imbalance of power between small and medium-
sized business owners and their lenders. 

5. In addition there are existing mechanisms to help farmers manage some of these risks, such 
as: 
a. Rural Assistance Payments made during adverse weather events  

b. government funding for biosecurity readiness and response, and compensation under 
the Biosecurity Act 

c. the availability of measures to hedge against market price volatility, such as dairy 
derivatives. 

6. These arguments could be used to claim that: 
a. the FDM Bill should apply to all small businesses, or 

b. there is nothing unique about farming which warrants the creation of an FDM regime. 

7. However, a counterargument is that farming should be treated differently because the 
impacts under criteria 1 and 2 can be much greater for farming than most other business 
operations. 
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Definition of “farm property” 
17. We are recommending that the FDM regime will apply in relation to loans which are, in 

substance, secured by assets that are an integral part of the farming operation. We also 
recommend that the following assets be included: 
a. farmland 

b. farm machinery (i.e. vehicles or machines commonly used for farming operation 
purposes such as tractors, milking equipment and irrigation systems) 

c. livestock. 

18. Consistent with the NSW Act, this would not capture assets such as crops once harvested or 
wool once shorn. Thus, loans secured against those types of assets would not require the 
lender to offer to undertake mediation before taking enforcement action. 

Comparison with NSW 

19. The NSW Act does not apply in respect of “stock mortgages”. We understand that in the 
context of the NSW Act the term stock mortgage refers to a security interest granted over 
livestock. We think it is important to include security over livestock in any New Zealand FDM 
regime because share milkers often borrow against their herd to finance their contractual 
requirements. 

20. It appears that the NSW regime only applies in respect of security interests in the specific 
types of property listed above. However, Federated Farmers and NZBA have told us that 
secured lenders in New Zealand are willing to lend against a wide variety of assets (e.g. 
shares in a stock or land owning company). For this reason we are recommending that the 
New Zealand regime apply to security interests which are in substance secured against 
these types of assets. This inclusion will reduce the risk that arrangements which have the 
same substantive effect are treated inconsistently. 

Initiating mediation 
21. The Member’s Bill only proposed that mediation could be triggered if a bank or non-bank 

lending institution was proposing to appoint a receiver. Federated Farmers, the NZBA and 
officials agree that this approach is problematic for the following reasons: 
a. It will not promote farm business turnaround goals. It will almost certainly be too late to 

save the farming business if a secured lender has concluded that a receiver should be 
appointed. 

b. All classes of secured creditors need to be included for the regime to be fully effective.  

c. A farmer may have better knowledge than their bankers or other secured creditors 
about liquidity and other solvency risks to their farming business. 

22. We are, therefore, proposing that mediation would be able to be initiated: 
a. by any lender that holds a security interest over farm property, when any form of 

enforcement action is proposed by a secured creditor 

b. by the farmer without needing to meet any substantive statutory criteria (though a limit 
will be placed on how frequently farmers will be able to call for mediation). 

The process for appointing a mediator 
23. The NSW Act provides that the farmer must nominate the mediator. If the lender rejects the 

nominee, the farmer must nominate a panel of at least three other mediators from which the 
lender must select one (Option 1).  
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24. We consider that Option 1 could be overly complex and require farmers to make a decision 
which they might not be well placed to make at a time they are already under considerable 
stress. We have identified two possible alternatives: 
a. Option 2 – The farmer and lender have the option to agree but are assigned a 

mediator if they cannot: The farmer and lender have up to 10 working days to jointly 
appoint an accredited mediator. Alternatively, MPI will allocate a mediator if they are 
unable to reach agreement. 

b. Option 3 - Farmer and lender assigned a mediator: MPI will allocate an accredited 
mediator after the farmer and lender have agreed to enter into mediation. 

25. We consider that Option 1 should not be preferred for the reasons stated in paragraph 0. We 
do not have a clear preference between Options 2 and 3. It could be argued that Option 2 is 
better because it provides the parties with more ‘ownership’ of the appointment process. 
Alternatively, it could be argued that Option 3 is fairer to farmers because secured creditors 
are usually likely to have better knowledge about the strengths and weaknesses of individual 
mediators, including any unconscious biases they may have. We are requesting that 
Ministers decide between Options 2 and 3. 

A major feature of the NSW Act that we are not recommending – prohibition and 
exemption certificates 
26. As noted in the Cabinet paper, there is one major feature of the NSW system that we are not 

recommending. Under the NSW Act, the NSW Rural Assistance Authority has an active role 
in considering applications from farmers for “prohibition certificates” and applications by 
creditors for “exemption certificates”. If a prohibition certificate is issued, the creditor is 
unable to enforce its security for six months. If an exemption certificate is issued, the security 
holder can exercise its right and the farmer is barred from seeking to commence a new 
mediation process for three years.  

27. The losing party can seek an “internal review” from the NSW Rural Assistance Authority 
against a decision to issue or not issue a certificate. 

28. We consider that this system is not needed in New Zealand for the following reasons: 
a. The regime can be designed to provide farmers and lenders with incentives to act in 

good faith without needing this system, in particular by making any enforcement action 
taken in breach of the mediation regime void. This will create an incentive for lenders to 
comply with the requirements of the regime. A lender that fails to do so will expose 
itself to considerable legal risk. Farmers have an incentive to comply with the 
requirements of the regime in order to obtain the benefits that the regime provides. 

b. It may be burdensome to require farmers to take the additional administrative step of 
seeking a prohibition certificate, at a time when they are under emotional and financial 
stress. 

Mediator’s discretion to end a mediation process 
29. In addition, we are proposing that mediators will have the discretion to call an end to a 

mediation process if they believe that one or both parties are not acting in good faith. This is 
not a typical function for mediators and there is a risk that it could compromise their 
perceived independence from farmers and lenders during the mediation process. This is, 
however, consistent with the NSW Model. 

Administration and enforcement of the regime 
30. We propose that MPI would be responsible for the administration and enforcement of the 

regime. Key activities would include: 
a. maintaining a list of approved mediators, and assessing applications to become 

approved 
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b. receiving and holding mediator reports on the outcomes of mediation 

c. undertaking enforcement action for non-compliance 

d. issuing, administering, and enforcing regulations made under the regime 

e. monitoring the effectiveness of the regime. 

31. This represents a new function for MPI, although it has parallels with other existing MPI 
functions. Further work is needed to assess the type and amount of expertise needed to 
administer the regime. MPI will provide further advice on the implications for its Vote, 
including a potential bid for additional funding. 

Consultation 
32. MBIE and MPI are part way through the process of consulting with the Treasury, Reserve 

Bank, Ministry of Justice, Te Puni Kokiri, Ministry of Foreign Affairs and Trade, and Inland 
Revenue Department. An earlier draft of the attached draft Cabinet paper was sent to them 
on Wednesday 19 September. 

Te Puni Kokiri 
33. We are consulting with Te Puni Kokiri on the issues referred to in the draft Cabinet paper 

about the implications for collectively owned Māori farm assets, the consistency of the 
mediation regime with Tikanga Māori and the lack of consultation with Māori.  

34. Te Puni Kokiri may have concerns if the Government was to agree to a proposal by the 
NZBA and the ANZ Bank in their submissions on the Member’s Bill to exclude institutional 
farmers and farming operations. The NZBA proposed that the exclusion could be defined 
with reference to net assets, debt level (e.g. $20 million) or annual revenue ($10 million). 
Although we do not have any statistical data, our preliminary view is that this could have the 
effect of excluding a significant proportion of Māori agri-businesses from the scope of the 
FDM regime.  

35. Any meaningful exclusion for larger businesses can be expected to also capture some of 
these Māori businesses. This could be perceived to be discriminating against those 
businesses on the basis that their owners hold their assets collectively rather than 
individually as is the traditional model for other business owners. The Government could also 
be open to criticism on the basis that the Crown, through the treaty settlement process, has 
been a major contributor to the collective ownership of assets by Māori. 

36. Te Puni Kokiri has also identified that any such size test can reasonably be expected to 
provide inconsistent outcomes for Māori, based on the size of the business in question, even 
though criteria 1, 2 and 3 may be equally present. For example one Māori business could fall 
below the threshold for exclusion from the regime while another would not, even though their 
might be no difference between the two businesses in terms of the application of the three 
criteria. 

37. There has also been no consultation undertaken with Māori businesses on their view on 
potentially being excluded from the regime as a result of the scale of their farming 
operations. 

Ministry of Justice (Māori Crown Relations)  
38. The Māori Crown Relations Unit in the Ministry of Justice considers that consultation with 

Māori is crucial given the amount of Māori-owned farmland, and the collective ownership of 
much of this land. Information obtained through this consultation would help assess the 
impact of any changes for Māori, in the spirit of a good faith Māori-Crown relationship. They 
recommend deferring the paper until consultation is complete. 
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Annex 2: Draft Cabinet Paper ‘A Government Farm Debt Mediation Bill’ 

Final Version Proactively Released
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Annex 3: Regulatory Impact Statement 

Final Version Proactively Released
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