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This Regulatory impact Statement has been prepared by the Ministry for the
Environment, the Ministry of Fisheries and the Ministry of Econemic Development. It

analyses oplions to reform the squaculturs legisiation

There are some consiraints, cavests or unceriainiies concerning the analysis in this RIS

» there has not been consuliation on the full range of policy opticns identified in the RIS
becausea of the timeframes for policy development. Consuitgtion on the TAG report did
not canvass the full rangs of options in this paper. Therefore the analysis in scme
argas does not take account of Maori or slakehoilder views, or have an ides! evidencs 5
base on some aspecis of the problem definition, or the costs and benefiis of some i

options.

-

s because aquaculiure reform is highly complex technically, and covers & broad and
interrelated range of lopics, the timeframs for development of cptions has mean! not
all issuss coukd be worked through to a level of detail to give full certainty on costs and
benefits. The timing for policy development has been fast, with consuilation on the
TAG report ending 16 Dec 2009 and this paper completad in mid January. This has
reguired development of detailed policy simultaneocus with consullation on the TAG

report.

Further work required befare officials can fuily assess the effactiveness, costs, bensfiis
and other implementation issues includes detailed analysis of regional coastal plans o
determine how they can manage aquaculiure applications if AMA provisions ars removed
£

rom law.

The proposals in this RIS will not override fundamental common law principles (as
referenced in Chapter 3 of the Legisiation Advisory Commiitee Guidelines) or impair
private property richts. Some impacts remain on marke! competition and/or incentives for
business to innovate and invest but the overall effect is to reduce these impacts. Some of
the policy options identified in this paper may impose additional cosis on businesses (e.g.

the squaculfure settiemen! provisions, cost recavery on the Undue Adverse Effects iest
(UAE), an aguaculiure levy).

Mark Scwden, Director Natural and Built Systems, Ministry for the Environment
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Executive Summary

The aguaculture industry has potential to confribute significantly to New Zealand's future
eccnomic growth. The aguaculture legisiation creates significant barriers {o this poiential,

and this paper assesses options for reform,

The 2004 aquaculture reforms, and prior meoratoria, were 2 response to high and scattered
demand for aguaculture space. The 2004 reforms prohibited aguacuiture cutside
Aguaculture Management Areas (AMA) — a new tool that combined RMA planning zones, an
aquacuiture settlement and an assessment of the effects of new aquaculture on existing
fishing (the UAE test). The rationzle for this model was that upfrent planning for aguaculture
would focus development in a manageable way.

The legislation has overcorrected beyond what is needed to manage high demand and has
rlaced significant barriers to new aqusacuiiure. The legisiation is exiremely complicated, and
the incentives lie in the wrong place, as industry in most cases need to wait for coungils to
initiate aguaculture planning before they can apply for consents.

The objectives of this aquaculture reform are:

1. Reduce cost, delays and uncertainty with the agquaculiure regulatory process
2. Promote investment in aquaculiure development
3. Integrated decision making

Scome of the options in this paper focus an the key problems with the legislation — the most
significant being the statutory restriction on aguaculture outside AMAs. Other options go
beyond addressing proven problems {0 actively promoting aquaculiure deveiopment, for
example through sironger consent rights and central government intervention. This reflects
the fact that aquacuiture development has been in past disadvantaged by the legislation, and
that some strong signals are required to make it atiractive again as an investment

cppertunity.

The tgbie attached to this RIS summarises the oplions for reform, assesses them against the
ohjectives, and lisis any risks or areas raquiring further work.

These reforms are closely related to the review of the Foreshore and Seabed Act, which is
examining fundamental ownership issuss, If will be imporiant to coordinate both the policy
development and consultation on these two matters to ensure coherent policy davelopment,

and recognise Maori intergsts,

Aguacuiture reform 1s also part of Phase [ of the RM review. Some of the proposals in this
RIS create different rules for aguaculture in comparison to other KMA activities, for example
‘strengthening’ aquaculture rescurce consents. These propesals are considered necessary
to help promote investment certainty in aquaculiure development, but they nesd to be
carefully coordinated with the wider reform programme to szek common solutions for
comimon problems and aveid overcomplicating the legisiation.

The aquaculture Cabinet papers are split info two tranches — the initial paper seeks decisions
on opticns regarding an active role for government, planning and cansenting, and the UAR
test. Cabinet will later consider decisions on the aguaculture seftlement. coastal charging
and transition to the new law. This RIS contains less detaii on the second tranche of
decisions, but sets cut the key guestions that will inform that work. In particular, a detailed
understanding of regicnal coastai plan provisions and resource consent practice is necessary
to help guide any caniral government interventions under the RMA.



introduction

1.

The agquaculture industry has potential to contribute significantly to New Zealand's future
economic growth. The aquaculture legisiation creates significant barriers to this potential,
and this paper assesses a range of options for reform.

This paper discusses problems with the legisiation, objectives Tor reform, and options {o
meet these objectives. The zttached table provides an overview summary of the options.
chiectives, risks and further work required.

Aguzculture Cabinet decisions are split info twe francheas — the initial paper sseks
decisions on options regarcing an active role for government, planning and consenting.
and the UAE test. Cabinet will later consider decisions on the aguacuiture seitlement,
coastal charging and fransition to the new law. This RIS contains more detail on the first
set of decisions, as the poiicy is more settled. There is less detail on the options for the
second tranche of decisions, but rather a discussion of the key guastions that will inform

that work.

Key features of the aguaculture legislation

Drivers for previous aguscuiiure reforms

4.

The aquacuiture industry went through a boom period in the late 1890s, and demand for
coastal space increased significantly. This growth in demand placed councils, other
coastal users and the community under ingraasing pressure. The government in
November 2001 legisiated a naticnal moratorium on new aguaculiure applications and
began a review of the legisiation, culminating in the 2004 Aguacuiture Reform Act,

This Act lifted the naticnal maratorium and introduced a new regime for aquaculture
management, based around the establishment of Aguaculture Management Areas
{AMAS) in Resource Management Act 1991 (RMA) regional coastal pians. The new law
required that applications for aguaculture resource consents could only be made in
AMAs, ensuring that any aguaculiure development had {o be planned for in advance.

Summary of the aquaculture legisiafion

8.

The legislation has five main glements:

initial planning provision for aguaculture through draft AMAs

assessment of effects on fishing activity through the Undue Effects Test (UAE)
confirmation of provision for aquaculture (finafisation of AMAs)

- the aguacuiture Treaty settlement

« applications for resource consent

initial planning provision for aquacufiure

7.

New aquaculture can only occur in AMAs defined in regional coasta! plans. Regiconal
councils assume responsibie for deciding what locations and speciss are approprats in
their region. although AMAs also can be initiated by counciis or by pri\}'ate intsresis.
Marine farms are prohibited outside AMAs.



8.

The aguaculture Treaty seftlement and UAE provisions are integrated with the AMA
planning process (in the pasi, maring farms had reguired dual approval under the RMA
and fisheries legisiation, and the aquacuiture settlement was introduced in the 2004

tegislation;.
I} Council-initiated process

If a council chooses to initizie the AMA process, changes, variations and reviews of
regional coastal plans go through the RMA planning process. Councils will consult widely

' to decide where marine farming should happen, and as part of the process, will consider

10

11.

the potentiai effects on the snvirenment, such as marine farming's effects on other users,
marine iife, fisheries sustainability and nutrient depletion. Aquaculture space created by a
council-inttiated plan change would eventually be allocated o interested parties by

mechanisms such as tendering.
if} Invited Private Pian Change:

Some councils may prefer to decide where they do not want aguaculture, and invite
industry to submit Private Plan Changes in the remaining ccastal marine space. The
Coungcil can accept one or more preposals, combine proposals into one larger proposal,
ar reject ali the proposals. Proponents of the plan change get preferential allocation of

space within its area.
fif) Standard Frivate Plan Change:

The Private Pian Change process is exactly the same as for a council-initiated plan
change, except that the private party carries the costs of the planning process.

Assessment of efiects on fishing activity

12.

13.

14.

The Ministry of Fisheries contributes early in the AMA process by testing for any undue
adverse effects on commercial, recreational and customary fishing {the UAE test) before
an AMA can be established {whether council or privately initiated}. This assessment is
separate to the RMA consideration of aquaculture effects on fishing interests.

The Minisiry of Fisheries gives lis approval to the AMA If no undue adverse effects are
identified on customary, recreational or commercial fishing, However, if part of a
proposed AMA is found o have an undue adverse effect on customary or recreational
fishing, then it will be deleted from the proposal.

if part of @ proposed AMA is found to have an undue adverse effect on commercial
fishing, & 'reservation’ is placed on these areas and the consent applicant is required to
negotiate a voluntary agreement with 80% of the affected quota owners before the area

can be allocated under the RMA.

Confirmation of provision for aguaculture

15.

After the UAE test. the arez of the proposed AMA that was approved by the Ministry of
Fisheries must then be publicly notified as a change to the regional coastal plan 1o get
the area formalised as an AMA. There I1s opportunity for the community to provide
submissions and have a say in whether the AMA should be approved. The process
involves public notification, hearing submissions and opportunities for appeals o the



Environment Court. The Minister for Conservation then needs o give final approval to the
plan change.

Settlement

18. The legisiation also inciudes an otiigation to provide Macri with assets equivalent to 20
per cent of the existing space creaied since 21 September 1992 (calied pre-
commencement space) and 20 per cant of any new space allocated in AMAs in future. If
an Invited Private Plan changs is successful, 20 percent of the space would be provided
for the setilement of Maor: claims, and the proponent of the plan change will be
authorised to apply for consents for the remaining 80 percent. The councii also may add
space o the area requested by the plan change. If it does so, the councit contributes o
the costs of the planning process, and the remaining space is allocated according fo the

coastal plan provisions.
Applications for resource consent

17. Cnece the AMA is approved appiicants are required to obiain a resource consent for
marine farming activities from the regional council. The application may or not be publicly
notified depending on the plan provisions, and thers is the possibility of appeal fo the
Environment Court.

Governance

18. There is no one agency with overall responsibility for aquaculture. Responsibilities are
split between:

« The Ministry of Fisheries — responsible for decisions under the UAE test,
processing of somea pre-2004 “packlogged” applications, and maintaining a pubiic
register io ideniify persons who are authorised to operate fish farms

. The Minister of Conservation - responsible for approving RMA regional coastal
plans and the New Zealand Coastal Policy Statement

- The Minister for the Envircnment — overall respensibility for the RMA.

19. The Ministry for the Environment, Department of Conservation and Ministry of Fisheries
formed a crass-agency group (the Aquaculiure Implementation Team or AIT), with
support from New Zealand Trade and Enterprise, Te Puni Kokiri, and the Ministry of
Economic Development.

Implementation of the 2004 reforms

20. There have been no AMAs created under the 2004 reforms, except those established
through approveal of older applications, and fransitioned into the new regime as “‘deamed”
and “interim” AMAs. There has, therefore, been no possibility of applying for new
aguaculiure resource consents.

legislation (i.e. applications made before the moratarium that have taken several years {o
get approval under the RMA and the Fisheries Act). For example, in December 2008,
3143 hectares of aguaculiure space were approved by the Ministry of Fisheries.



22. Some councils have made progress on aquaculiure planning — for example Northiand
Regional Councll is developing a plan change to create a policy framework for AMAs,
and Environment Waikato is developing a plan change looking at the species restrictions
in their planning rules. Ne regional councils have, however, yet notified any plan changes
to creale new AMAs. Fvan if such 2 plan change was started tomorrow if is uniikely that
resource consent applications under the 2004 legislation wili be possible for several
years, because of the time it would {ake io go through the AMA statutory process.

23. The AIT developed an implementation pian to assist regional councils and cthers in
making the law work in practice. Over 2005 — 2008, the AlT has initiated and overseen a
series of projects, including assisting Northland, Waikato, Canterbury and Auckland
Regional Councils in daveloping policy frameworks for aquaculture, and supperiing the
development of an indusiry-led marketing plan and investment sirategy.

24. The AlT has also administered the Aquaculture Planning Fund, 2 $2M contestable fund
intended to support regionat councll initiatives to provide for aquacuiiure. Approximately
half the fund has been distributed thus far, in support of & variety of projects, inciuding:

a review of the harvesting classification for the Waikare Iniet (this is ieading {o the
rejuvenation of the oyster industry following pollution problems}

« an economic assessment of the actual and potential value of the industry in
Morthland

« the development of standard methodologies for effects assessment

« sUppor for the development of policy frameworks in Northland, Waikato and
Maricorough.

25. In mid-2008 the then Government initiated a series of regional projects intended to
facilitate the creation of new space cr more flexible use of existing space in Northland,
Tasman and Marlboraugh. These had the potential to lead to Governmeni-sponsored
private plan changes to create AMASs. A special appropriation of $2.8M was allocated for

this work.

26. Althcugh the investment the Government has made through the AIT fias resulted in some
positive outcomes and has been supperted by siakehalders, it has been unable to
overcame the fundamental disincentives in the current law that have constrained the
creation of naw space. The regional projects referred to above were an example of an
attempt to test that [aw and break the inertia. The level of support from industry for such
Government-led initiatives was muted, The view generally expressed by the industry was
that the Government should focus on removing those disincentives and allow the industry

o make its own invasiment decisions.



Key problems

Problems specific to the agueculture legisiaiion

Overly resirictive and complex AMA planning provisions

27. Aguacuiiure is freated more restrictively than any other RMA activity in the coasial
marine area, because it is prohibited in alf areas ouiside AMAs. This makes any new
resource consent application conditional on AMAs first having been creaiad. There
currently are no plan changes in train to provide for new AMAs. and even if there were.
the plan change process will take severa! vears.

23. The key reascn for these delays is the number of statutory steps to complete under the
RMA and the UAE test, and the incentives and resources of local government to both
begin in the first place and prioritise an aguaculture plan change against their other
business. There also are muitiple paints for review and appeal, which is not a problem as
of itself, but means it is hard {o estimate timeframes or have certainty about ocutcomes.
Current estimates based on planning progress to date is that it wili take 6-13 years
{including appeals) to develop plans, establish AMAs and then allocate and consent
spaca. This is an estimate because no plan change io create AMAs has vet been
completed {or indeed even started),

28. The intent of the AMA mede! was that aquacuiture should be planned for in advance,
therefare focusing development in defined areas, rather than having to deal with issues
individually for each consant application, and scatiered deveiopment. The AMA model,
though, has "overcorrected” beyond what is required to manage high demand for space,
and in practice has created high barriers fo future agquaculiure development.

30. The complexity of the law also has meant that the policy intent has been stymied by grey
areas and technical problems. These have required amendment through aquacuiture
amendment Bills — one passed in 2008 and another now reported back from Select

Committee,

ek

. This restrictive and compiex AMA model is the most significant problem with the
legisiation. [t also influences some the problems discussed below. For example, the
complexity of the AMA process s a disincentive to councils or industry commencing

aquacuiture planning.

Cad

Complexity and controversy of the planning issugs

32. Aguaculture proposals are usually contentious. Access to new space is an important
industry need, but in some ragions concerns abcout the effecis of aguaculiurs has led to
restrictive planning provigions or decline of aquaculture consents in areas highly suitable
for aquacuiture from an ecolcgical and economic perspective. Areas of interest for
aguaculture {primarily sheltered and clean water bays) are often where recreational and
amenity interesis also are highest. This means that aquaculiure plan or consent
proposals may face significant coposition through the RMA process.

33. This is not a problem with the legisiation per se, it simply refiects high inferest in the
issues. But since RMA decisions at predeminantly made at the local level, the
controversy of aguaculture issues has a strong effect on the incentives and pricrities of
councils for aguaculiure planning.



Fisheries UAE assessment

34, Areas of interest for aguaculiture are often also where customary, commercial and

35.

36.

33.

recreational fishing interests are highest. The UAE adopts a ‘threshold’ approach by
assessing whether the (adverse) sffects of aquaculture proposals on exisiing fishing are
"undue”. This is additional to the RMA’s “balancing test” consideration of effects on
fishing and fisherias resources, and the benefits of aguaculiure. The UAE {est aims ic
ensure that aguaculture development does not unduly affect existing rights and interesis
of fishers, or create a Fisheries Sefflement Act grievance as a resuli of quota or
customary rights being rendered ineffective through the cumulative impact of new
aquacuiture activity. Certainty around how and when such rights, especially fishing guota
rights, can be affected provides an important incentive for fishers {o invest in fisheries,
and coniribuie fo successiul fisheries managsment.

This test does, however, add time, complexity and uncerainty to the process for
establishing new aquacufiure:

s the timing of the application of the test increases uncertainiy — initial planning work
must be undertaken for the RMA plan change process before it can be assessed
for effects (this prior work might be in vain if there is a undue adverse effact),
reducing the incentives for council to begin RMA aguaculture planning

. where an undue adverse effect is found, there is z limited oppariunity for
aquaculiure appiicants and quota holders to reach agreement sufficient to allow
aquaculture fo proceed. The current processes for reaching agreement, including
Court-sanctioned proposals, have not yet been used, but they are considered
unlikely to be a cost-effective way of dealing with this issue.

The UAE is controversial with councils and industry — because it is perceived as a barrier
10 agquaculture development and adds compilexity to the statutory process. There is no
practical evidence on the impact of the 2004 UAE test, because it has never been used
(as no AMA proposals have vet been develcped that far). Criticism of the fest therafors
either relates tc historical issues with implementation of the UAE {for example long
timeframes for the assessment of previous tesis), or criticisms of its principles (for
exampie that aguacuiture is subject {0 a test not necessary for cther acijvities Lndar the
RMA, or gives incumbent fishers sirong leverage over new prospective marine farmers.

. It is inevitable that aguaculture and fishing wiill centinue to come into conflict in New

Zealand’s crowded nearshore space. We cannot predict how widespread or significant
this issue will be, As of 2004 the UAE test no longer includes assessment of effects on
*fisheries resources’, which required the majority of analysis and created the most
uncertainty. The Ministry of Fisheries considers this will make decisicns on the UAE test
considerably easier. [tis also unclear exactly how much aquaculture space wiil be
applied for in the future, and whether it will be specifically in areas that will trigger the
UAE.

In conclusion, the UAE test heips protect existing fishing rights from ercsicn, hut presents
an additional regulatory barrier to aquaculiure that is not present for other activities
managed under the RMA. There is a lack of evidence on how this will affect future
aquacuiture development.



{ncentives and resources

39

40.

41,

Tre 2004 reforms created a complex and expansive statuiory path for the creation of
AMAs. The expectation was that regional councils would initiaie AMA planning, as they
are best placed te plan for their own regions. A problem, however, is that councils have
little incentive to go through the AMA process. The key reasons are:

« industiry. not councils, are best placed fo ideniify areas of interest for aquaculiure

= the legisiation Is complex, with muliiple decision points and cpportunities for public
particination, judicial review and appes! rights, which means long time frames and
uncertainty about cuicomes. Councils do not want to sink costs into a multi-year
planning process that has uncertain cuicomes

- some councils may not have the staff expertise, capacily of funding to do
expensive and compiicated plan changes, or to prioritise aguaculiure above other

issues for their region

- AMA planning will offen face significant opposition from local ratepayers,
particularly since the work will benefit private industry from use of a pubtic resource,
and create significant impacts to the amenity values of the coastal environment.
This makes it politically difficult for some councils to initiate aguaculiure planning.

There alse is the option for industry-initiated private plan changes. indusiry has indicaied
that the financial costs associated with a plan change and the uncertainty around
ouicomes {because there Is no guaraniee on how the councii will receive the plan change
or how the space created will be ailocated), are significant disincentives.

A third option is invited private plan changes ~ where industry has identifiad 2s a barrier
to implementation the [ack of provisions to dea! with the possible compatition between
different applicants over the same water space. The Aguaculture Amendment Bill (Nc.2)
has provisions for allocation of the right {o apply for an invited private plan change, which
could makes this a mere attractive option, if that Bill is passed into law.

Generic issues with New Zesland’s resource management system

42.

Some aquaculture problems are symptoms of broader issues with New Zealand's
resource managemeant framework. but are outside the scope of the aquaculture review:

» there is criticism that the RMA planning and consents framework is not optimal for
managing the aliocation of natural resources — such as ccastal space or
freshwater. While local government has the mandate to plan for improved allocation
of natural resources, t¢ date such planning has been impeded because the issues
are pelitically contenticus, and councils lack capacity to deal with some of the more

complex issues

+ the RMA devolves resource management decisions almaost exciusively to locat
government. While central government has the ability to provide natienal guidance
and direction, & past criticism of RMA implementation has been that this nationa!
direction is lacking. This can lead to tensions in decision making between iocal
impacts and national benefits, and also that councils are individually feft to solve
oroblems that nesd national perspective and resourcing

« New Zegaland's marine management framework has some integration probiems
between different laws and agencies. For example, the RMA and Fisheries Act
have completely different approachas io resource management and praperty rights,
which is refleciad in the complexity of the UAE test that seeks to interface the two.



There also ars unrescived issues around ownership and the nature of Crown and
Maori interests in the coastal marine area

s the devolved system of resource management in NZ also raises issues for Maorni
involvement in these processes and to what extent Treaty issues should be
resolved by local government when it is the Crown that is the Treaty pariner. This is
becoming increasingly important as Treaty relationship moves from settiement of
historical grievances {o ongoing iwi involvement in the governance of natural
resources. This prasenis challenges for exisiing resource management frameworks
where councils are variable in their relationships with local iwithapu and are also
accountable to their own elsctors.

Regional variations

43.

44

lssues with squacuiture, and the economic potential of aquacuiiure, vary greatly across
different regions. In Marlborough, for example, aguaculture is & mature industry, better
supported by the local community and with detailed aquaculture provisions in the coastai
nlan. By conirast, in Northland there is a smaller oyster-based indusiry, with interest and
potential for development of new species, and a supportive regional council, but the risk
of substaniial opposition from local residents and recreational interasts.

The status of plans, therefore, reflects local issues and pressures, and some planning
provisions restrictive to aguaculture have been developed through a public precess. A
single "biunt” centralised regulatory sciution is unfikely to be nuanced encugh to address
these regional differences.

Reform of current legislation

Development of options

45

Reform of aguaculiure legislation is a high pricrity for the government. A report was
commissioned in late 2008 from LECG consulfanis recommending improvements fo
aguaculiure legisiation. After receiving advice from officiais on the range of reform
options, in mid-2009 Agquaculture Ministers directed the appointment of an Aquaculture
Technical Advisory Group (TAG) to generate independent advice to Ministers an reform
of the legislation. The TAG report was completed in October 2009 and consulted on over

Movember [ December 2010,

Consultaiion

48,

43.

Between 5 November and 16 December 2009 the Ministry of Fisheries invited writien
submissions from the public on the recommendations of the TAG report. This involved
sending the report directly to key groups, including iwi, Te Ohu Kai Moana, aquaculture
and fishing industry groups, NGOs and interest groups such as Yachting New Zealand.
The TAG report, and Q&As, were made publicly available on the internet. Workshops and
hui on the TAG repert were held in December with iwi, local government, industry, and
223 submissions were reéceived.

. There is a wida range of opinions on the TAG's recommendations, and genera

acknowiedgement that significant work is required to develop the detail of the policy
options. Further, submitiers scught further consuitation en the policy options as they are
devealoped and during the drafling of the legisiation.

Submissions can be grouped into two broad positions. First are those who stated the
need to unlock the economic potential of agquacuiture in New Zealand, and tended io



support in principle all or mest parts of the TAG's recommendsations. However, most of
these submissions have issues with the fack of specificity and/or oppose particuiar
recommendations based on their inferest area.

49 The second grouping is those who oppose the TAG's recommendations because:

« they offer aguaculiure special siatus over other coasial marine uses and do not
give due consideration to environmental issues and the needs of other coastal

maring users

« they prefer the development of an Aquaculiure Act to offer greater certainty {o
industry

« they prefer a more regionalised approach, reflecting specific and significant
regicnal matiers.

50. Ministers directed consultation on the TAG report, with submissions by 18 December
2008 and a Cabinet paper with final decisions in February 2010. Although pelicy
development has scoped a wider range of options, there has not been time to consult on
anything but the recommendsticns in the TAG report.

Related government reforms

51. Aguacutiture reform is direclly related to other projects across government:

« the review of the Foreshare and Seabed Act - as this addresses underlying
ownership issues in the coastal maring area. This is relevant to all aspects of
aguacuiture policy, but particularly key for issues with coastal occupation charging,
the aguacuiture settlement and ailocation of space

= other proiects in RM Phase 2. especially the RM Il Generic workstream which is
locking at consent security, consent processing and plan developmeant more
broadly, and the RMI_W Freshwater work stream is looking &t altocation and
governance issues in the context of water

= the Aguaculiure Legisiation Amendment Bill (No 2) was reported back from Select
Committee on 1 September 2008. It addresses some technica! problems with the
current aquactulture regime. Some aspects of the Biil remain relevant to the intent
of broader reforms - for exampie the provisions on experimental aguaculture. Other
aspects of this Bill wiil be defunct under a revised regime (for exampie the majority
of amendments that relate to AMAs). Ministers will need to consider opticns to
either proceed immediately with this Bill, amend it through a Supplementary Order
Paper, or combine it with the broader reforms

- the Maori Commercial Aquaculture Claims Settlement (Regional Agreements}
Amendment Bill was reported back from Select Commities on 28 August 2008, This
Bilf gives effect to a Deed of Settfement between the Crown and iwi of Te Wai
FPounamu and Hauraki for an early settiement of pre-commencement space
obligations in those regions. Because this Bill — which deals with existing. rather
tharn future, settiement cbligations, i dees not overlap with the proposals in this
RIS.



Objectives for aguaculiure reform

Economic growith potential of aguaculture

52,

53.

54,

Aquacuiture currently generates approximately NZ3370 million of sales annuatly, with
two-thirds of these sales generatad through exports, or approximately 20% of the total
value of New Zealand seafood production, and has significant growth opportunities,
particularly in higher value finfish species. A report by Ermnst and Young estimated the
arowth potentiat of aquaculiure as between $1.7 to $2.2 bilion per annum by 2025 if
some basic business practices are followed, further water space is made available and
there is flexibility for farm conversions in some existing spacs.

Aguaculiure can coniribute significantly to regional economic development. For example,
the 313ha of developed and productive oyster farming in Northland is estimated to
contribute {(directly and indirectly) $30 million per annum and 465 jobs to the region.

The purpose of Ministers in dirscting these aguaculture reforms is to unlock the seconomic
poteniial of aguaculiure. Some of the objectives and options below, therefore, go beyond
solving proven problems with the legisiation, to actively premoting investment in the
sector.

Objective 1: Reduce cost, delays and uncertainty with the aquaculture regulztory
process

55.

The current legislative framework presents sericus barriers to indusiry development. The
rofe of government is to provide an efficient regulatory framework that enables the
development of the aquaculiure industry.

Objective 2: Promote investment in aquaculture development

56.

The government has identified aquaculiure as an industry of national economic potential.
The government alse recognises that the 2004 legislation reforms, and the earfier
rmoratonum, have created aclive barriers to aquacuiture development. There is a desire,
therefore, {o kickstar implementation of the new regime and promote the naticnal

economic benefifs of aquaculiure.

. Given the past barriers legislated to aquacuiture, and ifs economic potential, Ministers
% g g £

have directed the development of measures nat go beyond addressing proven problems
to active promation as an area for new investment. The key sub-objectives are:

2.1 establishing a clear role and framework for central government involvement in
aquacuiture matters

2.2 ensure the national and regional economic benefits of agquaculiure development are
considerad In decision making

2.3 increased investment certainty in aquaculiure resource consents.

QObjeciive 3! Infegrated decisicn making

&8.

Aguacuiture development needs to be managed within the broader context of coastal
management, which includes robust assessment of envirenmental impacts, and a
balancing of aquaculture within ather maring interests, hoth within and ouiside tha RMA.



Decision making should maximise net benefits to New Zealand by taking all interests inte

account and balancing local and national interests.

5%. Specific objectives ara:

3.1

3.2 integration of

degision-making on aquaculture with

integration of aguacuiture management with other RMA activities

decision-making  on

related/affected activities which are managed ouiside the RMA — particularly existing

fisheries rights

3.3 providing for the aguaculiure Treaty setlement and coordinating aguaculture
policy with the review of the Foreshore and Seabed Act,

80. There is a natural tension between this and objective (2) — insofar in that giving
aquaculture special treatment creates different rules and precadents in comparison to

other activities.

Assessment of problems vs objectives

impact on db}ective ;

| Problem Specific to | Impact on . Impact on
aquaculture? objective 1 | Objective 2( | 3 (integrated |
{reduce costs, promote decisicn making)
delays and aguacuiture
| | uncertainties) development
| Law prohibits | Yes. Oniy High. Pathwayto | High. Barriers | Medium. Agquaculture
aguaculiure gquacuiture has creation of AMAs within  the law . i3 managed within the
ocutside AMAs | these provisions means consants preciude maer | RMA bui separats
in the RMA. applications economic rites fo other coastal
uniikely for years, benefits from | activities. Provides for
| aquaculture UAE and sstilement.
5 deveiopment
Noincentives | Yas. AMA High — though High. No | Low.
for coastal | provigions impact | incentive problemns | incentives to
planning tc | directly on cozstal | with the AMA commence
gnsbie | planning medel also AMAs preciude
aguacuitura inceniives. gddressed by any industry

removing AMAs
provisions.

developmeni.

{
¥

aquacuiiurs.

| Fisherles Yes. UAE  test
(UAE) test | applies only
impacis of

Medium. Lack of
avidences on
guanium of issus

Medium. Hard

¢ o cuantify.

| problems.

|

Medium. UAE does
atternpt fo integlate
RMA and QM3 rights, |
but has

implementation




- Controversy of | Ne. Generic to n/a. Madium. Large | n/a.

" planning many RMA L RMA
issties issues - developmenis
atiract

substantial local
opposition. Hard
io estimaig the

sconamic
; impact,
| Regicnal No. Resource Variable, Large Varizhle, Some | Variabie. Regional

variations {noi | management regionai difference | counciis arefar | coastal plans all have
z problem per | issues differ in coastal plans more pro- different means of
s& but across NZ. and attitude of aguaculture dealing with
something 1o councils. than others. | aquaculiure vs. other
take inio coastal activilies.
acoournt)
Conciusions

§1. The key prabiem is the statutory prohibition on aguaculiure outside AMAS, coupled with
the complexity of the AMA process. Incentives to go through the reguiatory process also
are a key problem, although these may partly be contingent on the AMA modse! {in other
words, incentives may be higher wers the regulatory process more attractive).

8Z. Medium-impact issues include the balance between fishing interests and aguacuiture,
and the fact that aguaculiure proposais are, by their very nature, ikely to face 2 bumpy
ride threugh RMA processes.

653. These issues all are inter-related, and are complicated by regional variations around New
Zealand. Any effective options 1o improve the regulatory framework need to address
these problems holistically. For example, it may be difficult to improve incentives for
aquaculture If the legislation is unworkable.




Assessment of oplions

Options for improving the planning framework

84. The AMA planning framework is the most significant problem with the legislation. Three

options for reform are proposed below.

Option 1: No legislation reform, but increased support and inveilvement from central
government

85.

68.

63.

This option would inveive no changes o the AMA provisions, but eentral government
extending the existing Aquaculiure Implementation Programme and becoming 2 maore
active player - in particular by developing aquacuiture private plan changes, and calling-in
plan changes or consent applications to the EPA. This option ceuld be implemented
immediately (subject o funding being available), and would piace incentives to plan with
ceniral government, who could act to promote national economic obiectives.

The costs of this option will vary with the degree of government infervention the facts of
the case and the degree of public opposition. "Ballpark” figures for infervention (based on
previous call-in costs and work on the aquacuiture implementation programme) are;

« caliing-in an aguaculture consent or plan change: $1M - $2M

- preparing an aquacuiture private pian change 5C.5M - $2M.

. Benefits from this approach would accrue to indusiry — insofar as planning provides

maore certainty for aquaculiure applications. There also could be public good benefits to
regions from work — i.e. good coastal planning aiso identifies areas not suitable for
aguaculiure, or helps with management of cther activities. The point of coastal plans is to
enable orderly development as weil as protecting the environment and aspects of it of

value to others,

This option does provide strong promotion by central government of agquaculture
deveiopment (Objective 2}, but the legisiation would remain complicated and slow, with
uncertain ouicomes. It does not address the fundamental proklems with the complexity
and uncertainty of the AMA model. [t would, therefore, be ineffective in meeting Objective
1, as costs, delays and uncertainty with the law would remain.

. There also may be an expectation that central government has o initiate all regional

aquaculture planning, and that governmenti, rather than industry, is making decisions
about where aguaculture investment should focus.

Option 2: Manage aquaculture under specific new standalone legisiation

70.

An option is to keep environmsantal effecis management under the RMA, but carve out
the allocation of coastal space info an Aquaculiure Act which ciearly states the {aw
required to enable aquaculture activity fo occur in the coastal maring arsa, and an
independent body {&.g. an Aquaculiure Commission) to undsriake planning/zening and
allocate space for aguacuiture through a strengthened cccupation/use right.

. Tris option would create clear incentives for the creafion of aquaculiure space, and

separate allocation of space cut of RMA effects management and into a more proactive,
development-focused model. This directly addresses the inceniives for creating AMAS by



removing allocation from the RMA altogether. it weould be similar to the current allocation
mechanisms under the Crown Minerals Act.

72. Some downsides of this option are:

73.

. aquacutture is further dis-integrated from management of other coastal activities,
oresenting difficuliies for management of other uses and vaiues in coastal marine
areas. For example, aquaculture is affected by many cther matters managed under
the RMA — such as management of land-based activilies or coaslal water guaiity
(this has happened already with the UAE elc)

» there are high fransaction costs to establishing and maintaining a separate
statutory regime for one activity (we face these now with the both the UAE and the

RMA iitigation}

- while clear inceniives are created for the initial allocation of space, the subseguent
RMA process is where prablems are still likely to come —i.e. decision making stilt
needs {o deal with the effects of aguaculiure develcpment.

This option may deiiver strong central government direction (Objective 2, but it is unclear
whether it would meet Objective 1, since new legislation does not necessarily address
delays and uncertzinties (and in fact could add another complex layer of siatutory
decision making). This option would not meet Objective 3, given that it would further
distance aguaculture management from that of other coasial activities.

Option 3: Remove statutory prohibition on Agquaculture cutside AlllAs

74.

Removing the prohibition on aquaculture applications cutside AMAs would enable
aquaculture applications to be made as for any other activity under the RMA — i e, subject
to regional coastal plans, rather than first requiring the AMA process. This option could
be combined with various permuistions of the oplions described below in the remainder
of this RIS. For example, there are varying degrees of central government intervention or
assistance that could accompany this option to help kickstari the industry undar the new
legisiation, or varying degrees to which the UAE test could be reformed alongside a
resource consent procass.

. The advantages of this option are:

» it enables applications for aquacuiture from “day one” of the prohibiticn being
removed (subject to the provisions cf the regional coastal plans and provisions for
the UAE and sattiement )

» aquaculture applications can be deaft with at a site-specific resource consent level
on their own merits, rather than requiring an AMA process first

A risk with this option is another “goldrush’ for space. 1t s hard to quantify this risk

because it depends on the decisions of individual prospective marine farmers, the
different regiona! plans. and other economic factors influencing investment (e.g.
exchange rates, access {0 finance. This risk is considared lowar than at the time of the
goidrush because councils now have greater powers under the RMA {0 reject
substandard applications for lack of information, and because the economic conditions at
the time of the geidrush {i.e. exchange rates and global prices for shellfish) are less
favourable now.



77, Consultation on the TAG report indicated thatf regional councils do not consider this a
high risk issue. It will be important, however, to ensure there is provision to deal with
excessive damand should it again craate problems. The effectiveness of this option also
is contingent on coestal plans having a comprahensive framawork for sustainabls
management of aguacuiiure in their regions.

78. This option ig the preferred oplion in the Aquaculiure Cabinet papers. Removing the
statutory prohibition on aquacuiture outside AMAs addressas the key iegislative problem,
and helps normaiise aquaculture within the RMA (Objectives 1 and 3}, There is ample
scope within this modei for strong central government direction to promaote development
{Objective 2) — with further options discussed below, A key challenge with this option will
be the delivery of the aguaculture setllement, which is premised on the AMA model. The
staiutory provision for the aguacuiture settiement and UAE also will “fall out” of the AMA
model and need different means of implementation.

Options to improve central government governance and direction

78. The options in this section relate to Objective 2, focusing on the central governmeni
actions that can help promote aguaculivre development.

Lead Aquaculture Minister and agency

80. Statutory responsibifity for aguaculiure policy is split between the Ministry of Fisherfes,
Ministry for the Environment and Depariment of Conservation. This can mean a lack of
ciear focus, and considerable churn between the different focuses and drivers of those
agencies. Appointing & lead Minister and agency would provide a ‘voice’ for aquaculture
within government, and a lead for same of the propesals below — e.g. responsibility for an

Aquacuiture Strategy.

81. The exact costs, benefits and risks of a lead agency and Minister vary considerably
depending on the nature of their responsibiiities. Key design questions include:

- the purpose of the lead Minister and Agency — .. are they actively promoting
aquaculture development, or trying to balance development opportunities with other
factors such as integrated coastal management or management of fish stocks

- whether the Minister and agency would have regulatory decision-making powers, or
solely a policy and coordination role. If the former, there would be a need fo
carefully integrate any regulatory functions with those existing elsewhere, and to
avoid any possible conflicts of interest. For example, if the Aquaculiure Minister
exercises RMA-related regulaiory powers, these may cut across the existing
statutory responsibilities of the Minister for Censervation for the approval of coastal
plans, or coniflict with responsibilities under the Fisheries Act.

Government policy sirategies

§2. A non-statutory Agquaculiure Strategy could clearly state objectives and a plan for
government actions. The merit in such a strategy is clarity and guidance for government
action, and cartainty to stzkeholders on what to expect. A non-statutory strategy also is
relatively fast to draft and amend in comparison to a statutory instrument. An Aguaculture
Strategy would strongly deliver on Objective 2. Possible content of a sirategy could

includa:



83.

34.

- government objeclives

« governance arrangements both within government and with siakeholders
- an implementation plan for government action

« a monitering and evaluation plan.

A key issue for Obiective 3 (infegration) is the extent to which the strategy fits within other
related instruments or raviews, some of which may have incompatible outcomes. For
axample, the New Zealand Coastal Policy statement, or the Marine Protected Areas
Folicy and implementation Plan, are focused respectively on sustainable management
and marine proiection, rather than industry development.

The New Zealand Coastal Policy Statement {(NZCPS) is under consideration more
broadly on the balance between protection/preservation and economic oppertunities.
Because the NZCPS is the key national instrument for guidance on RMA coastal
management, it is desirable for it to provide guidance on aguaculture matters, either
speciically or through maore general palicy on economic deveiopment.

RMA non-statutory guidance, National Environmental Standards and $380 Regulations

85.

86.

Ceniral government already has a role in promoting {non-statutory} goed practice
guidance, for exampie through the Quality Planning website, and accreditation for council
decision makers. A good practice guidanca programme for aquaculture couid create
shared expectations of good consenting practice and performance e.g. information
requiraments, monitoring, contingency responses o disease. This will help applicants
know what they need to do to prepare good appiications and councils io assess whether
applications are to be considered adegquate.

National Environmental Standards {NES) and section 380 regulations under the RMA are
a2 more prescriptive means of providing such consistency and clarily, particularly if non
statutory guidance material is proving ineffective. Because aquaculture management is
50 case- and region-specific, I is unclear whether an NES or regulations for aguaculiure
is necessary or appropriate. [t would be necessary to first makes a strong case that they
were the best tool for the job, rather than trying to shoehorn the tool around the issues.

Frivate pfan changes and call-ins

87.

&8.

Central government already has the power (though it has never been exercised) o
prepare RMA private plan changes, as can the aguaculiure industry, Because private
plan changes are initiated and funded by the applicant, the problems with council
incentives and rasources for aquacuiiure planning are overcome. The advantage of this
opticn is & provides directly for cenfral government cbjectives, while keeping aguaculture
planning within the scope of the RMA (Objectives 2 and 3). A disadvantage of this opticn
{from the perspective of industry development) is that the final decision on the plan
change reverts to the regional council, which creaies more uncertainty on the cutcomes.

The RMA enables the cali-in of matters of national significance to & Board of Inquiry. This
power could be exercised cver aquacuiture consents or plan changes. The advaniage of
this approach is it puts decision making with an expert body. less influenced by local
nolitics and {in theory) betfter able o balance national benefits of the proposal with local
impacts. The disadvantage is the considerable costs of call-ins ($1.5M plus). and the



precedent value of calling-in aguaculiure when many other proposals of similar or larger
scale are seen fit to proceed through the regicnal council decision process.

Changing ceastal plans through new Ministerial intervention power

89. A new power could be created to insert provisions into regional coastal plans where
necessary to meet the Government objectives for aguacutture as set out in the
Aguaculture Strategy. These provisions could be promuigated through the Parliamentary
process {e.g. as regulations}, rather than through the RMA.

80. A number of submitters on the TAG repont, particutarly local government, are particularly
cencerned with the use of such a power overriding local degision-making, including
overriding plan provisions that have been developed through a full consuitation process.

S1. This option would provide very strongly for Objective 2 (greater central government
direction), in that it wouid effectively pull aquacuiture planning completely out of the RMA
and into a central govemment process. The key advantage of this process is that the
incentives 1o commence rest entirely with central government, and timing is likely tc be
faster than that for 2 RMA plan change, particularly since the usual appeal process would

not be available.

G2. This cption wauld be stronger than any interventions currently existing under the RMA,
and would be highly unpopular with local government and those whe would like to
participate through the public RMA process. As such, it would ideally be a “final option”
to be exercised in circumnstances of national imporiance, and where government _
interventions options have been exhausted. A key risk in the use of such a power is that
any pian provision inseried, having been developed away from local concerns and
kriowledge, could have unintended consequences within the regional coastal plan,
particularty when dealing with regionally specific circumstances, and will not have any
“buy in” from the council who must implement the provisions.

Options to improve the interface for approvals under the RMA and
Fisheries Act

83. Changes will be required to the UAE test as a2 consegquence of other changes to the
fegisiation (e.g. the proposal to remove the AMA model, of which the UAE testis a
component). As ouilinegd above in the problem definition section, there also are concams
with time, complexity and sceope for fegal challenge in the UAE test, and the balance
between existing fishing rights and proposed new aquaculiure. Raforming the UAE test
reiates o Objective 1, in that it is creates costs and uncertainties, and Objective 3,
regarding the integration of aquaculture and fisheries quota management.

Remaving the UAFE test

S84 The UAE could be removed from the Fisheries Ast and the effect on fishing considered
undar the general RMA provisions {a balancing test). Aliernatively, additional provisions
could be inserted in the RMA, to enable the UAE to continue to be 2 threshold test.

95. If the UAE on fishing was considered as part of the general RMA provisions, there would
be a reducticn in the protection afforded to fisheries righis holders by the current UAE



test. Quofa holders and Te Ohu Kaimoana (gs a Trustee of setilement assets), are likely
to nave serious concemns over this approach.

38. Consideration of this option thus requires a fundamental understanding of how imporiant
the UAE test is to the integrity of fisheries management. This information would enable
consideration of the costs and benefits of removing the UAE test, versus the polential
benefits to aquaculture development. There has insufficient analysis on these issues to

draw any conciusions at this fime.
Coordinating resource consents and UAE determination

g7. Removal of the AMA model requires the UAE test to be adapted tc a consenting, rather
than planning, process. The most effictent reguiatory process would invoive one
application to be lodged with the consent authority, covering both the RMA consent
application and those matiers relevant to the UAE determination. The consant authority
would forward the latter to the Ministry of Fisheries.

98. The statutery timeframeas for public notification, timelines, submissions and hearing
processes for the resource consent and UAE could be coordinated by legisiative changes

to the Fisheries Act provisions.

99. The advantage of this process is efficiency — it avaids overiapping consideration of
information betwsen different processes, and help stop the same issues being relitigated

in different fora.

100, A downside of this option is that the resource consent pracass may be complicated by
the multicle linkages with ancther process, and extra judicial review and appeal points

that arise under the UAE process. For example, it may be possible that a consent
application needs o wail until issues with the UAE are sorted out, or vice versa. These

issues are, however, inevitable consequence of requiring dual approval under fwo
statutes, and it is preferable to combine and streamiine them as much as possible.

101. An operational risk with this aption is the resource implications for the Ministry of
Fisheries — in terms of dealing with a potential high number of applications scattered
around New Zealand. These risks can be mitigated to some extent by other changes to
the test that streamiine the infermation and decision making requiremenis (see below).

Information requiremenis

102. Past delays to the UAE process have cften related to the iterative process for gathering
information. An cption is io amand the legislation so the information to be taken into
account in making & UAE dacision is limited o information provided by the applicant,
further information reguested by the Minisiry of Fisheries and information providsd in
submissions.

Allow aquaculture development to progress when there is an undue adverse effect on
commercial fishing

103, A more fundamenial change fo the principies of the UAE would be alicwing aguacuiture
o progress when 2 UAE has been determined. Currently, when there is a UAE. the
aquaculture can only procesd through aguaculture applicants reaching agreement with
0% of guota holders. Lowering the level of agreement reguired of quota holders
provides lgss rent-sesking opporiunity for existing commercial fisheries rights holders and



may also reduce transaction costis far trade-offs to occur. Howsaver, this option only
raduces the level of the barrer.

104. Another option is to provide a set of staiutory criteria 1o determine how fair
compensation for reduction in quota value should be assessed, This would have the
benefit of potentially reducing the fransaction costs of the agresment process, while
reducing incentives for guocta holders {o ‘hold out’ for excessive compensation. The
applicant would not need to reach any predetermined threshaold of quota holder numbers
before being able {c {est the adequacy of the compensation offer, either through
arbitration of Court process. This approach is similar to that used in respect of
compensation for the impact of pubiic works on interests in land. it allows for the
objections of existing fishers {o be overridden, but only where they have been offered fair
compensation for thelr losses. The calculation of loss and appropriate compensation will
likely require the use of specialist valuation expertise. This option would nct provide the
proteciion, {c the on-going siability of the Fisheries Settlement, that the agreement

threshold option does,

Use of quota as compensation meachanism

105. A reiated cption is to provide for the purchase, by the aquaculture applicant of sufficient
quota shares to offsat the impact on quota value, of the proposed aquacuiture activity.
The benefit of this approach is that it makes use of existing mechanisms for holding and
tfrading quota rights to distribute the compensation across quota holders. It can alsc
provide an effective mechanism for enabling the orderly fransition back to fishing, from
agquaculture, should the latter activity be discontinued.

Options for dealing with high demand

108. The TAG report noted the importance of counciis having tools for managing high and/or
competing demands by aguaculture interests for the same space. While alternatives fo
the “first in, first served” (FIF3) approach o processing consent applications are available
under the RMA for activities cther than aquaculture, {o dale these tools have not yet
needed {0 be implemented In regional coastal plans, as the goldrush issues has heen
confined to aquaculiure fwhich has its own regime).

107. High demand for coastal space in some regions was a2 key problem sparking the
moratorium and subsequent reforms. FProposals to deal with high demand relate mainiy 1o
Objective 1 — as an ineffective system leads to delays and uncertainties, and Objective 3
— as tools for management of high demand are necessary to integraie aguaculiure with
those activities it may affact or compete with.

108. Consuliation on the TAG report showed that regional council planners believe FIFS is
mostly sufficient to deal with high demand for coastal space. Key justifications for this
position are:

. the economic conditions underlying the 1880s to 2001 goldrush are not presant -
for example low giobai musse! price and thus lower demand for space for musse!

farms

» amendments {c the RMA in recent years, such as changes {o section 88 allowing
counciis to reiect inadecuate applications, mean that a speculative flood of
applications is unlikely — as in practice a robust aguscuiture consent application
requires months of work and dialogus/consuliation and considerable expenditure.



108. ltis prudent, however, 1o have tools in place for risk management. If high demand
arises in the future it would not be idea! o resort to further moratoria.

110. There is provision in tha RMA for regional coastal plans to include allocation tools as
an alternative to FIFS. A preblem, however, is that i takes time to incorporate these info
regicnal coastal pians by way of plan changes, which means tools may net be available
from commencement of the new legislation or immediately available to councils should
demand for space significantly increase. One gplion is inserting alternative allocation
rules inte plans by way of deeming legisiation, buf this would be problematic given the
degree of varistion between such plans.

111. A more flexible option is to make available in legisiation a full set of ailocation aplions
available to councils far use without any necessity for a plan change. Possible allocation

options include:

« enabling councils to call for authorisations to apply for consent in defined parts of
the Coastal managementi area af particular imes and/or at regular intervals,
consider them tegether, and grant rights to apply to paricular parties

- gnabling consent applications for overlapping space or in close proximily ic be
heard and processed together

« active allocation of the right 1o apply for consents, inciuding tendering, auction or
balioting of coastal space.

112. The law could aiso provide for a defined and limited contingency hait on applications
where councils do face an unexpected level of demand, for example an ability for
councils to request from government a temporarity suspension of the receipt and/cr
processing of new applications, pending the preparation of plan changes to address the
effects of the proposed activities or manage compelition. This power would need to have
ciear criteria for its exercise, and a sunset ciguse to avoid unreasonable delays in

changing plans.

Improving investment certainty in aguacuiture resource consents

113. Consent security is a key pricrity of the RMH Generic and RMIl Infrastruciure work
streams. Although these problems are not unique to aquacutture (being sharad by a
number of seciors that rely on private access to resources and face consent terms limited
by faw, such as generators, port companies, and irrigators) they have, due to wider
problems with the current aguacuiture legislation, assumed a particular profile in
perceptions of industry operators and potential investors. In the longer term it would be
preferable to examine resource consent issues for all activities, but since aquaculture
reform is procesding at & faster pace than these processes, the options below are
aguaculture-specific.

114. The key driver for these proposals is the government’s desire to kickstart development
of the aguaculiure industry, rather than addressed proven problems with the status quo.
Greater consent security supports Objective 2 {increasing the invesiment certainty on the
property rights associated with an aguaculiure resource consent). This may have a
negeative impact on integrated management (Objactive 3}, insofar as aquaculture
consents would have different rules. A risk in this area is that strengthaning of the
consents above and beyond the rights for other RMA activities makes them less iikely to
be granted {because of increased opposition or fears that the consent, once granied, will
be locked in *in perpstuity”).



1158. There is little evidence to evaiuate the pros and cons of the options below. The key
issue appears 1o be perceplion of how “strong” the consent right is. For example, industry
may find it easier to aftract Investment if if is perceived by a bank as a stronger right.
Conversely, counclls have siated that some aguacuiture consents may be more likely to
be opposed and/or declined If the consent right is perceived as sironger than what the
community (or thelr plan) is comfortable with. The proposals below. if implemented,
would need careful monitoring to assess their effectivensss, and any perverse outcomes.

Conssit duration

118. Councils generally grant coastal permits for marine farms for 15 — 35 years, with some
exceptions (5 - 15 years). The TAG report stales that consent terms &t the lower end of
the range affect the viability of those farms with longer investment terms, and proposes 2
20 year consent term for aquacuiture. The ALQNZ submission on the TAG report, for
example, states that all aquaculture consents should be granted for 35 years (the
maximum term possible under the RMA).

117. There is a lack of clear evidence on whether & “problem” exists garound consent
duration and council data suggests consents are pradominantly granted for long terms
anyway. In cases where consenis are granted for a shorter duration, counciis advise that
this is often to deal with uncertainty about environmental effects, or significant community
opposition. As discussed above, the objsciive of reforms in this area is not to address &
proven probiem, but rather to actively promole development in the aquaculiure sector.

118. The three main options for addressing aquaculiure consent duration are:

a. No legislative reforms, but good practice guidance to councils on appropriate terms
for resource consents. In the longer term, consent duration issues ceuld be dealt with
across the RMA should evidence emerge sufficient to warrant legislative change.

b. Establishing in law a specific default term for aguacuiture. A default term provides a
reasonable signal to councils regarding appropriate consent terms and may
encourage councils to lift terms from otherwise residing in the lower end of the range
{i.e. b+ years). Because councils are uniikely to noi specify a consent duration,
however, this option effectively is akin te good practice guidance.

c. An cbiigatory minimum term for consents, for exampie 20 years. An obligatory term
would send a stronger signal tc councils and lift average consent terms to around 20
years. Such a special status wouid also send a signal to the investment community
that aguaculture was now regarded by the Government as a seclior at least equal to
others in terms of investment potential, thereby countering perceptions that previous
regime had created. it would still enable councils to deviale from that minimum with
‘good reascn’. However, an essentiaily obligatory minimum may impinge on the
ability of councils to comprehensively manage the CMA, create a precedent for othar
commercial consents in the CMA, could have unintended conssquences {2.9. leading
to a greater degree of opposition to appilications from those parties who consider the
palance has been tlipped in favour of the indusiry] and could therefore be
counterproductive,

119. Options (a) and (b) do not have any staiutory “teeth”, and are therefore a less direct
means ¢f enhancing consent duration — which will still be at discretion of the regional
council. ff obligatory minimum consent terms were specified as in {c), applicanis wouid
have stronger certainty on the minimum terms for their consents. A key design issue



would be the degree of flexibility for counciis to depart from a statutory minimum,
because consent duration is affected strongly by the facts of individual applications. For
example, shorter consent durations are mere fkely for confroversial proposals or to
manage uncertainty. Sometimes applicanis may agree io apply for shorter terms {o help
get conseni.

120. A risk identified by regional councils is of perverse cutcomes from overly prescriptive
rules on consent duration. As suggested above, if councils and communities are
cencerned with "hardwired” statutory durations of consents it may make the consant
more likely to be declinad, rather than giving flexibility to negoliate.

121. Htis hard to evaluate the benefits and risks of these options as most of the arguments
are anecdotal, and consant duration decisions vary between individual cases.

Re-consenting pracess

122. The TAG report raises concermns with the cost and time associated with a de novo re-
consenting of existing marine farms. The TAG recommends a simplified default process
for re-cansenting that relies on current consent terms and conditions and the ability of
councils to request further information. An alternative option to the status quo is a new,
default process for ‘continuaticn of existing activities’ that groups in one place in the RMA
existing protections around existing activities and narrows the scope of the decisions for
decision-makers. for example constraining decision making reguirements to only that
information required in addition to existing maonitoring data and the original application.

123. This process may work as a potential solution acress the RMA where issues of
certainty leading up to the point of consent expiry are concerned. Althcugh in scme cases
simply codifying what is currenily achievable in law and practice (e.g. ‘evergreen
consenting’}, it would send a clear signal to councils. It would ensure that councils are not
prevented from managing common resaurces in an integrated, comprehensive manner,
hecause the new re-consenting path, while acting as a default, could be deviated from
with good reason and not an obligatory provision. As with other generic issues, the
timeframes for reform preclude i being applied wider than aquaculiure at this time,
aithough the opticn can be revisited for other sectors as part of subseguent Phase 2

RIVIA reform.

Re-conseniing - status

124. The TAG recommended making a new consent for an existing aquaculture activity 2
“controlled” or ‘restricted discretionary” activily as a defauli. This means that the plan
rules governing the status of an activity are changed through granting of the consent,
rather than a pian change. [n cases where the plan specifies an otherwise more
restrictive activity category {2.9. discretionary or nen-complying). this would give the
consent greater certainty of re-consenting once iis ferm expires.

125. Specifying existing maring farms as controlied activities means the re-application
cannot be declined as long as the application meets certain criteria. A default status at
this level would create a pracedent for or expectation of rights of occupation in perpetuity.
This would thus provide a high level of certainty for aquaculiure investment. it also may
create a high degree of community cpposition to consent applications, and make it harder
to manage unforeseen environmental impacts.

126. Specifying farms a restricted discretionary activity status in law, waould require a list of
- what councils were restricted to in exercising their discretion. The list would need o be



156, A key plank of the reforms will be an aquaculture implementation strategy. The
implementation tasks for this strategy will include:

- a highly detailed analysis of coastal plans, in partnership with councils, to enable
plan readiness for applications from enactment of new |egisiation — and to enable
smart and iargeted central government assistance and intervention

» @ clear statement and detailed programme for central government's investment in
local plan development, guidance development ete. This would include the eption
above for a central government implementation sirategy

- clear government objectives {and friggers) to guide the development and
appiication of guidance or intervention toois

. building of strong relationsnips with councils and industry

« aClive monitoring and svailuation of the effect of the iegisiation.

157. Because aguaculture regulatory functions and implementation are split across thres
central government agencies, plus the regional councils, a coliaborative and flexible
approach will be crucial. it will be hard to deliver effactive reforms if everyone is puliing in

different directions.

158, How these tasks are delivared depends on the final governance structure in
government. if & lead agancy, such as an AQA, comes into force, it would be the logical
“owner’ of an implementation strategy, in partnership with other central and local
government agencies.

1589, It also will be important to clarify the relationship between government and industry.
Industry are best placed to identify areas for aguaculture development, and {o drive the
business case for their own investment. A central government intervention sirategy can
only set the scene for aquacuiture development.

160. Pre-reguisites to success, or critical success factors, include:



- clarity on the respective roles of government and industry

- coliabeorative and flexible arrangements ihaf include the range of central ana local

government agencies
« sufficient funding for any central government interventions, and lead agency

functions

coastal plans.

Part H - Monitoring and Evaiuation

accurate understanding of the issues facing different regions, and the state of their
g g

181. Monitoring and evaluation of these reforms needs {o focus directly on the objectives of
reform and those matiers within the ceniral government sphere of control. The success,
or otharwise, or the aquaculture ndustry depends on many indusiry factors and the wider
economic environment. For this reasaon, it would not be appropriate to have indicators
related, for example, to the amount of new space created, or the export earnings of the
industry. This relies on industry actions and no government intervention can guarantee

exactly how future investment is targeted.

162. The following process-related indicators are propesed:

target timeframes for processing of consents and the UAE test under the preferred
option

target timeframes for development of regional coastal plan amendments, and
indicaters around plan readiness — &.g. can scan the regions and demonsirate that
provisions exist to manage aquaculiure apptlications and deal with high demand if
necessary This analysis is quite subjective, depending on what different sectors will

see as a “‘good’ plan

target timeframes for development of government guidance and assistance ~ &.g.
the aguaculiure strategy and geod practice guidance

timeframes for preparation of guidance material

a survey of council practice on consent duration and re-consenting — to examine
implementation of any reforms to resource consent provisicns

some evaluation will have io be more subjeciive than objective ~ 2.g. participants
pacple will know the system is belier, and roadblocks have been removed. This
could come from formal survey of councils and industry, for example a six-monthly
formal survey or key siskeholders asking for perspeciives and evidence on whether
key aspects of the planning and consenting processes have improved, and why /

why not.

163, Evaluation alsc will be required of the fundamenta!l legislative pelicy setfings. in
particular



. the balance petween fishing rights and new aguasulture — for example monitoring
of the implementation and outcomes of the UAE test {o determine what impact
aquacuiture and fisheries are having on each other

- the effects of any changes to resource consent provisions — for example do they
affect the likelihood of resaurce consents being granted, or make a material
difference to investment certainty

« if delivery of the agquaculiure selflement is meeting the Crown's obligaticns fo
Maori, and whether it is creating implementation problems for the legislation.

1684, Evaluation of these matters would be informed by quantitative information {(e.g.
information on resource consent processing), bul will involve some subjective
assessment {for example the appropriate balance between existing fishing rights and

new aguacutture).

185, Evaluation and monitoring of these indicators shouid be the responsibility of the lead
agquaculture agency. The implementation strategy should set out the indicators of
success and the methodology for their assessment.

Pari | - Conclusions ” _‘ -

186. The key problem with the current law is the stalutory restriction on aquaculiure outside
of AMAs. Removing this provision will make aquaculture consent applications possible in
majority of New Zealand’s coastal waters {subject to other issues like the UAE test),

167, (ther problems and options are more finely balanced. The UAE fest provides an
additional barrier io aguacuiture development that is not faced by other coasial activities.
The UAE does, however, help protect fishing rights against erosion by aguaculture.
Decisions on reform on the UAE fest therefore need some fundamental choices on the
balance between aquaculture and fishing rights.

188, Many of the other options in this paper ¢o beyond addressing proven probiems to
actively promoting aquacutiure development, for example through stronger consent rights
and central government intervantion, This reflects the Tact that aquaculture development
has been in past disadvantaged by the legislation, and thus some strong signals are
required to make It attractive again as an investment opportunity.

188, The key guestion is the degree to which central government 18 comforiable “picking
winners” with aguaculture — and willing t¢ take a more centralised approach io resource
management, rather than maost decision making remaining devolved to the regionai level.
If a more centralised approach is taken then it may provide a stronger focus on
development, but rescurce management decisions will be shifted {o some extent away
from the communities affected. and aguacuiiure separated {o some degres from the
managemeant of other coastal activities.

170. The complex and inter-related facets of aquacuiture legislation makes implementation,
manitoring and evaluation of the reforms particularly important. i @ wide suite of policy
tools are being utiised 1o snable aquaculture, it will be crucial to assess how they
coliectively and individually are working. and whether they lead to any unexpected or
perverse oufcomes.,



171, Some aguaculiure problems are symploms of broader issues with New Zealand's
resource management framework. There is still a need to address fundameniai questions
around the allocation of public resources, the nature of the Crown/Maori relationship for
resource managsement, and the broader coherence of the marine management

framewark,



