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Agency Disclosure Statement 
This Regulatory Impact Statement has been prepared by the Ministry of Agriculture and Forestry (MAF). It provides an analysis of options to address regulatory barriers and implementation issues with Part 3A of the Forests Act 1949. 

MAF has been unable to undertake any in-depth studies of the New Zealand indigenous forestry industry to quantify the costs and benefits of the proposals. It has also been unable to do a rigorous analysis whether the milling limit (100 cubic metres over a ten year period)
 is set at the optimal level. This limitation is due to the short time that this policy must be delivered within. 

The proposed amendments remove some regulatory barriers and improve the implementation of Part 3A of the Forests Act. This is in line with the Government’s desire to “review existing regulation in order to identify and remove requirements that are unnecessary, ineffective or excessively costly.”

Mike Jebson, Ministry of Agriculture and Forestry

 12/10/2010
Status quo and problem definition

While administering Part 3A of the Forests Act 1949 (the Act), MAF has identified some regulatory provisions that limit the economic opportunities, albeit small, for the New Zealand indigenous forest industry. These are the export controls on some sustainably harvested timber and timber products, and the milling controls on trees harvested from non-indigenous forests (e.g. indigenous trees growing around homesteads, in pastoral landscapes, or within exotic forests) subject to district and regional plan
 provisions. There are also some implementation issues associated with this part of the Act that frustrate enforcement and potentially compromise the sustainable management of New Zealand’s privately owned indigenous forests. 

Indigenous Forestry in New Zealand
As illustrated in figure 1, approximately 6.5 million hectares (24 percent) of New Zealand are covered in indigenous forest
. Of this area, 5 million hectares (82 percent) is legally protected either in the conservation estate or under legal covenant. It is illegal to harvest timber from these protected forests. While a large area of indigenous forest in New Zealand is protected, it is important to note that lowland forests, which are by majority privately owned, make up only 16 percent of the protected forest area, despite accounting for about 50 percent of New Zealand’s original forest area
. Lowland forests are richer in biodiversity compared with higher altitude forests.

The remaining 1.5 million hectares of indigenous forest are privately owned. Out of this total, 300 000 to 400 000 hectares are considered to be suitable for harvest under sustainable forest management (SFM) under the provisions of the Act. Sustainable forest management is defined in the Forests Act as "management of an area of indigenous forest land in a way that maintains the ability of the forest growing on that land to continue to provide a full range of products and amenities in perpetuity while retaining the forest’s natural values.” At present, there are approximately 120 000 hectares approved for sustainable harvesting under the Act.

Figure 1: Classification of indigenous forest in New Zealand
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Export controls

There is a general prohibition on the export of indigenous timber, with some exemptions. These exemptions include sawn beech and rimu sourced from registered SFM plans and permits, finished or manufactured products regardless of source, indigenous timber from a planted indigenous forest, personal effects and other minor sources. This prohibition was enacted in 1993 to stop wood chip exports and encourage domestic processing. 
The export provisions of the Act restrict market access of sustainably harvested indigenous timber and timber products. Such provisions are a blunt instrument to promote domestic processing and have created a disincentive to sustainably manage indigenous forests. 

The current export policy has meant that people milling legally sourced timber species other than beech and rimu are restricted to selling in the domestic market. 

The purpose of Part 3A of the Act is to provide a framework for sustainable forest management on indigenous forest land. An export ban on the basis of encouraging domestic processing is inconsistent with the approach taken with other primary products including plantation forestry.
Some export opportunities have been identified for sawn timber of other species, such as totara. This timber cannot be exported even if harvested sustainably under the provisions of the Act. Similarly, export opportunities exist for wood chips from manuka and kanuka as a high value product for smoking processed meats and other food products. Under district and regional plans, semi regular clearance of regenerating manuka and kanuka may be undertaken to maintain the land in pastoral production, but manuka and kanuka from the clearance cannot be utilised due to restrictions under the Forests Act. 
Sawmilling controls

There is a general prohibition on indigenous timber sawmilling, with some exceptions. Indigenous timber can only be processed (milled) if it is sourced under an SFM plan or permit, or is being felled under limited situations with restricted conditions
. 
Further, SFM plans and permits can only be applied to land that meets the definition of indigenous forest land
 and not to pastoral landscapes with indigenous trees. This means the SFM provisions of the Act cannot be applied where the indigenous vegetation cover is less than 50 percent of the land. 

In some situations indigenous trees on non-indigenous forest land (e.g. such as trees growing around homesteads or in pastoral landscapes) may be legally felled under a district or regional plan and sold as firewood, but cannot be milled and sold as sawn timber because of the restrictions in the Act. 
Similarly, manuka and kanuka clearance is often undertaken, under district and regional plan provisions, to maintain pasture. However, manuka and kanuka from this clearance cannot be utilised due to restrictions under the Act. This is inefficient and wasteful.

Many landowners regard the inability to harvest, mill and sell the timber from non-indigenous forest lands as an impediment to them. Anecdotal evidence of this has come from experience administering the Act over the last 17 years.
Implementation issues
In addition to these regulatory barriers, there have also been some implementation and enforcement issues associated with Part 3A of the Act. These are largely due to difficulties with some fundamental definitions and interpretation of terms and have resulted in enforcement difficulties including lost prosecutions on technicalities. In 2008 MAF lost a prosecution regarding helilogging
 of indigenous forests. Helilogging was interpreted as transporting rather than harvesting the logs in this case, which contributed to the lost prosecution. 
Due to the time constraints on developing this policy, MAF has been unable to undertake any in-depth study to quantify the costs and benefits the proposed amendments to the status quo may have on the indigenous forest industry. 

Amendments to Part 3A of the Act are appropriate to align with the Government’s commitment to “less regulation, better regulation” and provide for a better use of the indigenous timber resource. The Government has made a commitment to “review existing regulation in order to identify and remove requirements that are unnecessary, ineffective or excessively costly
.” 
.

Objectives

The Government’s objectives are to:

· remove regulatory barriers to enable sustainable use of indigenous forests; 

· improve the implementation of the Forests Act;

· maintain the integrity of biodiversity within privately owned indigenous forests. 

The outcome of this analysis will lead to a Forests Amendment Bill 2010.

Regulatory impact analysis 

Since the issue is related to existing legislative requirements, maintaining the status quo is the only non-legislative option. 
Option 1: Maintain status quo 

Costs of option 1

The Act currently places regulatory barriers on the indigenous forest industry, which prevent it from meeting its full economic potential. If the legislation was to remain unchanged, the industry would continue to be constrained by these barriers and the resource would continue to be used inefficiently. 

In addition, MAF as the administering agency will continue to have difficulty implementing and enforcing the Act. This could result in the Crown losing further illegal logging prosecutions. The minor and technical amendments, such as the definitions, could still be made to alleviate the difficulties with enforcing the Act. 

Benefits of option 1

The Act provides a disincentive to harvest trees growing in non-indigenous forest land and may indirectly provide limited protection of indigenous biodiversity on pastoral landscapes through the sawmilling controls.

This option is not recommended as it would not address the regulatory barriers that are currently placed on the indigenous forest industry. 
Option 2: Amendments to the Act to allow:

· export of all sawn timber harvested under SFM; 

· export of kanuka and manuka woodchips;

· milling and sale of 100 cubic metres
 over a 10-year period of indigenous trees (of any species) harvested from non-indigenous forest land under the provisions of district and regional plans prepared under RMA in consultation with the Department of Conservation. This provision is per landowner; 

· milling of kanuka and manuka which is cleared to maintain pasture within the provisions of the relevant district and regional plans prepared under RMA;

· amend the definition of indigenous forest land to be consistent with the Climate Change Response Act 2002 definition. This will enable some areas to be brought under SFM that were previously not eligible; and 

· other technical amendments.

Costs of option 2 
Although all harvesting controls will remain unchanged
, the proposed sawmilling amendments could incentivise landowners to harvest some indigenous vegetation that may otherwise not be harvested. This is because with the proposed amendments, landowners would be able to mill and sell some indigenous trees legally felled from non-indigenous forest land. However it is expected that the proposed restrictive limit on the quantity of permissible harvest, in conjunction with Department of Conservation consultation, would mean there is minimal impact on biodiversity on non-indigenous forest land. 
Amending Part 3A in isolation to the rest of the Act creates a risk of new implementation issues. This risk could be mitigated by reviewing the amendments 18 months after they are enacted.

Benefits of option 2

These amendments to the Act would mitigate the regulatory barriers currently placed on indigenous forests. The amendments would also provide more scope for sustainable forest management and enable milling and sale of timber from non-indigenous forest land (no more than 100 cubic metres in any 10-year period, subject to the relevant district and regional plans prepared under the RMA). 

In addition some minor and technical amendments could be made to improve administration of the Act. These amendments include:

· redefining some definitions and including new definitions;
· revoking redundant sections of the Act that have never been brought into force; and
· improving some sections of the Act to provide better implementation. 
The proposed amendments should have relatively little impact on the biodiversity on non-indigenous forest land because of the restrictive limit placed on the amount of permissible harvest. Further, the harvest will be subject to regional or district plan provisions. 

This is the preferred option.
Option 3: Full review of the Act 

Another regulatory option could be a full review of the Forests Act. This option would provide an integrated approach to sustainable management of indigenous forests, harvesting, milling and sale of timber from pastoral landscapes, and their interfaces with plans prepared under the RMA. This option would also provide the opportunity to modernise and fully integrate the various sections of the Act, as it was originally enacted to provide for the functions of the former New Zealand Forest Service. The Act currently lacks an overall framework. 

In 2010 MAF agreed to consider a full review of the Act in the 2011/12 work programme. This work would be very resource intensive and will be examined against other work priorities when the 2011/12 work programme is finalised. 
This option is not recommended at this stage. 

Consultation

MAF has consulted with the Ministry for the Environment, Department of Conservation, Te Puni Kōkiri, Ministry of Economic Development, Ministry of Foreign Affairs and Trade, New Zealand Customs Service and The Treasury in drafting the RIS. 
MAF has informed the Department of the Prime Minister and Cabinet, and Ministry of Justice.

Consultation with private sector organisations, regional and local government, and the public will be at the select committee stage.
Conclusions and recommendations
MAF recommends that Part 3A of the Act should be amended to allow:

· the export of all sawn timber sustainably harvested under the provisions of the Forests Act, and all manuka and kanuka products harvested under the provisions of district and regional plans;

· the milling and sale of timber up to 100 cubic metres in any 10-year period from trees on non-indigenous forest land and felled under the relevant district and regional plans prepared under RMA; and

· better implementation of the Act.

These amendments would remove some regulatory barriers that currently constrain the indigenous forest industry, without compromising the sustainable management of New Zealand’s indigenous forest. The amendments would also mitigate some of the frustrations landowners experience relating to limitations on the milling and sale of timber from non-indigenous forests. The amendments would also mean a more efficient use of the resource and would allow the administering agency to better implement the Act. 

The amendments are an efficient way to bring Part 3A of the Act in line with the Government’s commitment to “remove requirements that are unnecessary, ineffective or excessively costly”. 
Implementation 

An implementation plan will be prepared by MAF so that the new legislation is actively applied by MAF personnel. The plan will cover all impacts of the new legislation and include internal notification to frontline staff who administer the legislation, delegations and authorisations. 
Information about the proposed legislative changes would need to be disseminated to private landowners. This could be communicated through Federated Farmers, the New Zealand Farm Forestry Association and Beef + Lamb in addition to MAF’s usual communication tools, such as MAF newsletters.

Enforcement of the Act will continue as usual. The proposed amendments will make little change to the duties of forestry advisors. The proposed amendments remove some regulatory barriers, which will in turn remove some of the compliance costs. 

Monitoring, evaluation and review

The amendments are proposed in isolation from the rest of Part 3A of the Forests Act. Isolated amendments have in the past caused issues with implementation. MAF therefore recommends that the proposed amendments are reviewed 18 months after implementation. 

The 18-month review would ensure Part 3A could be implemented without complication by MAF operations staff. 

In addition to this review, business as usual monitoring conducted by the MAF Monitoring and Evaluation team would highlight any major changes to production and exports in the New Zealand indigenous forest industry. 
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� The limit on milling and sale of timber harvested from non-indigenous forest land was set between the personal use limit (50 cubic metres per ten year period) and the permit limit (250 to 500 cubic metres per ten year period, species dependent.)


� District and regional plans are prepared under the Resource Management Act by regional councils and territorial authorities. These plans set out the provisions for resource management in the region and district/city. 


� Ministry of Agriculture and Forestry, 2009. New Zealand Forestry Facts and Figures 2008/2009. � HYPERLINK "http://www.maf.govt.nz/statistics/forestry/other-forestry-releases/facts-figures/facts-figures-08-09.pdf" ��http://www.maf.govt.nz/statistics/forestry/other-forestry-releases/facts-figures/facts-figures-08-09.pdf�. Date accessed 31 August 2010.


� The New Zealand Biodiversity Strategy, 2000. � HYPERLINK "http://www.biodiversity.govt.nz/pdfs/picture/nzbs-whole.pdf" ��http://www.biodiversity.govt.nz/pdfs/picture/nzbs-whole.pdf�. Date accessed 31 August 2010.


� Exemptions to the sawmilling controls exist for specific activities such as clearing access ways, recovery of wind-fallen or dead trees, and for personal use of timber


� Indigenous forest land is defined as land wholly or predominantly under the cover of indigenous flora.


� Harvesting logs using a helicopter rather than traditional ground based machinery.


� English B, Hyde R. Cutting red tape for a better smarter economy. August 2010. � HYPERLINK "http://www.beehive.govt.nz/release/cutting+red+tape+create+better+smarter+economy" ��http://www.beehive.govt.nz/release/cutting+red+tape+create+better+smarter+economy�. Date accessed 31 August 2010 


� 100 cubic metres of timber is equivalent to approximately 10-25 trees. However, the number depends on the species and age of trees.


� Control of harvesting of trees in non-indigenous forest land will remain under the RMA. The proposed amendments will allow landowners to mill up to 100 cubic metres of this timber over a ten year period. 
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