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Agency Disclosure Statement 
This Regulatory Impact Statement has been prepared by the Ministry of Agriculture and Forestry. It provides an analysis of options to modernise and enhance the Biosecurity Act 1993. 
The Biosecurity Act 1993 (the Act) has not been substantively amended for over a decade, and has therefore not kept pace with the changing needs of the biosecurity system. The Ministry of Agriculture and Forestry (MAF) Biosecurity New Zealand is developing new approaches to biosecurity risk management involving more targeted interventions and increased use of technology and partnerships. 

The proposed Biosecurity Amendment Bill will support implementation of several high priority initiatives that MAF has been working on for some time, as well as provide the opportunity to fix/improve other parts of the Act.

There are some constraints, caveats or uncertainties concerning the analysis in the RIS. Significant time and effort has already been invested in many of the change initiatives. Cabinet has recently considered and approved the direction of trans-Tasman passenger work, government-industry agreements, proposals for Farms On Line, and the Joint Border Management System. These initiatives will benefit the biosecurity system, and the sooner the required changes to the Act can be made, the sooner these benefits will be realised. This has meant:
· The analysis in this RIS does not replicate policy development/RIS analysis that has already been done. This means that this RIS in itself does not fully cover the analysis of the entire amendment suite.
· There has been pressure on timing. The Minister agreed in August 2009 that amendments to the Biosecurity Act should be progressed through an amendment Bill introduced in approximately August 2010. MAF did not consider it would be possible to meet its deadline through a typical public submission process, so a process built around 2 rounds of stakeholder workshops was adopted. MAF is confident that this has achieved greater feedback value than the usual broad consultation process.
· At this stage of our legislative and operational analysis the transitional arrangements that may be necessary for implementation have not been fully assessed. Our initial appraisal is that few, if any, specific legislative transitional arrangements will be needed. 

Some of the policy options identified in this paper may impose additional costs on business. In the main, the changes proposed to the Act create enabling provisions. As such any implementation of regulations or tertiary instruments will be subject to the usual justification and process requirements to ensure business compliance costs are kept as low as possible. The policy initiatives for this amendment should not have any other effects (common law, property rights, impact on competition or innovation) such that the government would likely require particularly strong analysis and justification. 

Douglas Birnie, Director Policy and Risk, MAF Biosecurity New Zealand
[Signature]






[Date] 





Status quo
Biosecurity is the exclusion, eradication or effective management of risks posed by pests and diseases to the economy, environment and human health. It is critical to New Zealand’s prosperity and way of life. 

The biosecurity system has been steadily evolving. In 2003 the Government endorsed New Zealand’s first national Biosecurity Strategy: Tiakina Aotearoa Protect New Zealand. The Strategy notes that New Zealand is facing an increasingly challenging biosecurity environment. Over recent years biosecurity risks have evolved and new biosecurity challenges have emerged. Globalisation and changes in transport technologies have resulted in greater and more rapid trade and the development of new trade routes. Growth in numbers of travellers to New Zealand has been significant and New Zealanders are travelling more often as well as more widely. New infectious animal diseases, such as avian flu and bovine spongiform encephalopathy (BSE), have emerged. Changing climatic conditions may be making the New Zealand environment increasingly susceptible to invasive organisms. The pace of this change is also quickening, as the world becomes increasingly interlinked.

Along with these changes, there has been expansion in the scope of New Zealand’s biosecurity programmes. New Zealand’s biosecurity effort was historically directed at protecting land-based primary production – our important agriculture, forestry and horticulture industries – and facilitating international trade in primary products. While the health of these sectors and trade remains a key focus, over recent years there has been increasing recognition of the vital importance of biosecurity to the marine environment, indigenous flora and fauna and human health.

The Biosecurity Strategy found that leadership of the biosecurity system was fragmented, with inconsistent approaches and systems across the various central government agencies involved, poor inter-agency coordination, and no commonly agreed set of priorities and objectives. The response to this included making the Ministry of Agriculture and Forestry (MAF) clearly accountable for overall management of the biosecurity system, and developing within MAF the necessary systems, structures and capabilities to support its role.

Since MAF Biosecurity New Zealand was created in late 2004, it has been systematically reviewing all aspects of the biosecurity programme, and developing new approaches and systems to meet the challenges of managing biosecurity risks in a changing world. Much of this transformation work is now nearing completion, and implementation of new approaches at the border, in the marine environment, and within New Zealand will require amendments to the Biosecurity Act 1993.

The Biosecurity Act 1993

The Biosecurity Act provides the legal basis for a wide range of activity across the biosecurity system. The Long Title of the Act is “An Act to restate and reform the law relating to the exclusion, eradication and effective management of pests and unwanted organisms”. 

In simple terms, the Act is concerned with harmful organisms. It provides a legal framework to assist in keeping harmful organisms out of New Zealand, and to respond to any harmful organisms that do become present in the country. 

The Act provides the legislative foundation for the biosecurity activities of the Ministry of Agriculture and Forestry (MAF), other government departments, and regional councils. The Act also enables non-government organisations such as the Animal Health Board to acquire the status of a ‘management agency’ and implement a ‘pest management strategy’ using statutory powers. 

The proposed amendment to the Act will cover powers relating to the management of biosecurity risks both at the border and post-border.

The status quo position is not to amend the Biosecurity Act at this time. This will not prevent the operational work to enhance the biosecurity system; but it will frustrate these initiatives and preclude full benefit realisation. What this means is that the capital and operational costs associated with system enhancement are already committed, or will be sought irrespective of the legislative reform proposed. 

Border Control 

The Act regulates the importation of all goods into New Zealand. A key concept in relation to this is the idea of ‘biosecurity clearance’. Inspectors make decisions about whether to give biosecurity clearance for un-cleared goods. Biosecurity clearance may only be given for goods that are either not ‘risk goods’, or that comply with the provisions of a relevant ‘import health standard’ and meet other criteria set out in the Act. To assist in managing the risks from imported goods, the Act includes powers to deal with both cargo and passengers.
However, this regulatory framework is essentially reactive and overly simplistic. 

MAF is working to improve risk management at the border by making it truly system based (having management occur off-shore or post-border clearance if this is best), adaptable, cost-effective for users and government, and more inclusive – involving the full range of public and private sector participants. 

The status quo is to continue this development. The increasingly complex external trade environment means MAF systems must continue to adapt. Already some operational approaches are not properly supported by the Biosecurity Act. If the Act is not to be amended MAF cannot wind the clock back and reverse the biosecurity systems’ development. The status quo would thus involve an increasingly frustrated work environment with compounding legal limitations and risks. 

Incursion Response

When a harmful organism is detected in New Zealand, it may be appropriate to respond with an eradication or control programme. The Act confers a wide range of powers, including powers to enter property, impose movement controls, destroy infected property, and give directions. 

MAF has recognised that there are industry good and public benefits where the parties who would be affected by/involved in an incursion response are prepared prior to an incursion. Government decisions stemming from 2005 have recommended a joint decision-making and cost sharing arrangement be put in place with primary industries. The status quo will continue to see these agreements progressed. However, without amending the Biosecurity Act to provide for clear authorisation and appropriate funding mechanisms the workability of the agreements will be much more difficult and likely to cause dissention and fragmentation within industry – not a desirable result. There could be significant down-side costs in this scenario. 
Pest Management

Widely established harmful organisms may require ongoing pest management. National or regional pest management strategies can be created that allow a management agency to access powers in the Act. The management agency may be a government department, a local authority, or a body corporate. 

Central government agencies can also use the powers in the Act directly (i.e., outside of a pest management strategy) for an organism that has been classified as an ‘unwanted organism’.

The pest management system has evolved over time and is disjointed, with unclear roles and responsibilities for individual agencies which result in gaps and overlaps in the system. As a result, the most cost effective management approach is not necessarily being adopted. The status quo will see parties continue to try and address operational aspects but the frustrations from the lack of clear roles and responsibilities will continue.

Problem Definition

When it was enacted in 1993, the Biosecurity Act largely reflected the biosecurity practices in place at the time. The Act authorised MAF to set the import requirements that goods needed to meet in order to get biosecurity clearance, and MAF officers at ports and airports inspected goods upon arrival to ensure these requirements were met. The Act also provided a suite of powers for Government departments to manage newly discovered pests, and mechanisms by which regional councils and other groups could manage pests that are widely established.

The policy underlying the Act arguably presumes that: 

· it is the Government’s role to check that imports are safe at the border and to manage responses to new pest outbreaks; and 

· those affected by established pests should be responsible for managing them.

Seventeen years later the world is quite different. With the growth in trade and travel, the development of new technologies, and changes in the way supply chains operate, it is not always efficient or effective for the Government to manage import risks by relying on physically inspecting goods at the border. Indeed, many biosecurity risks are better managed off-shore and while goods are in transit, and it will often be the case that importers through their supply chain relationships are better placed than the Government to act. 

Unfortunately the Biosecurity Act does not envisage a “system” based approach to the management of import risks. Nor does it place obligations on importers to manage the risks they create. And the Act doesn’t create positive incentives and promote the best use of resources by enabling MAF to target its interventions on poorly performing importers, while intervening less where importers are meeting their obligations.

Similar issues arise in the post-border space. Industry is often better placed than the Government to judge the merits of preparing for or taking action against newly arrived pests, but has limited capacity to influence the Government’s priorities. Industry does not participate in readiness and response decisions. Nor does it share the cost of readiness and response activities for which it directly benefits. In the absence of a shared decision making and funding model, industries will continue to rely on the Government to invest in readiness and lobby for the Government to respond to all new pest incursions. Decisions on priorities, investment in readiness, and the cost efficiency of services will continue to be sub-optimal.

Problems also exist in the management of widely established pests. New Zealand’s pest management system has evolved over time and is fragmented. There are unclear roles and responsibilities amongst the multiple players, which produces gaps and overlaps in services. The tools for pest management in the Act can be cumbersome and time consuming to use, and there is a particular problem in that the Crown is not bound by regional council pest management strategies, which can undermine the effectiveness of these strategies.

Finally, since the Biosecurity Act was created, new threats have emerged or become apparent. This is particularly so in the marine area. The tools in the Biosecurity Act are not well suited to the management of marine biosecurity risks posed by craft visiting New Zealand waters, and the Act generally has no effect beyond the 12 nautical mile limit. New economic activity within the 200 kilometre exclusive economic zone, such as the use of drilling rigs, presents biosecurity risks that cannot at present be effectively managed.

Objectives
The objective for improving the biosecurity system is to build toward a future where the biosecurity system is more efficient, and:

· provides incentives for those responsible for bringing risk goods or craft into New Zealand to better manage any biosecurity risks throughout the steps in the supply chain;

· enables MAF to more effectively target and penalise those who ignore these obligations;

· results in the planning for and management of responses to newly arrived pests being carried out by those best placed to do so; and

· achieves more integrated and effective management of established pests.

The primary sectors, tourism and trade will be important drivers for New Zealand’s economic recovery. Critical to this is the effective protection of the natural environment and biological base, while enabling modern approaches/systems to add quality and efficiencies to front-line clearance services. 
To this end, there have been several key initiatives taken to improve the biosecurity system over the past years. These include taking an outcome approach to import health standards, the use of electronic systems to better service trans-Tasman passengers and an expansion in the tools inspectors are using to prioritise border risks. There has also been initiatives progressed in the areas of Government/industry agreements and the development of the Farms On Line database. 

The problem is that many of these operational initiatives are being constrained by the Biosecurity Act. 

To fully realise the benefits of the operational changes which have been started, and to allow for further enhancements of the biosecurity system into the future, it is necessary to review and amend the Biosecurity Act. 

To guide this work a set of objectives has been prepared that will see certain specific problem areas of the Act addressed as well as seeing new provisions inserted. In turn the objectives provide the framework for the benefit/cost assessment.

Objective 1: Enable effective and efficient biosecurity risk management

MAF’s core task is to protect New Zealand from biosecurity risk, whilst still facilitating trade and travel. Effective and efficient biosecurity will require new and innovative approaches. MAF requires improved regulatory tools for responding to an increasingly complex set of risks and expectations. Interventions should be targeted on areas of greatest risk, and at points in the supply chain where they will have best effect. Greater use should be made of technology and intelligence systems.

Government and industry are looking to see that the legislative changes proposed do not impose unjustifiable compliance costs and time impositions on commerce. Specifically Government policy demands examination of compliance cost impacts and encourages thinking about how systems might be improved to streamline operations. MAF wants to focus resources in the areas where they will maximise benefit/value while maintaining biosecurity protection levels. 
Objective 2: Provide clear roles and responsibilities

A precursor to the formation of partnerships is clarity around the respective roles and responsibilities of the system players. Where there is a lack of such clarity, productive activity can be frustrated as parties struggle to find their proper role, or actively work to avoid taking action. Achieving role clarity, and sheeting home responsibility to those that are best placed to act in any given circumstance, will be important in ensuring a workable biosecurity system.
New Zealand’s biosecurity cannot be the responsibility of central Government alone. Local government, the trade and travel industry, domestic industries with natural resource interests, and other stakeholders all have roles to play. The Biosecurity Act should enable partnerships and cooperation between these players both at the border and within New Zealand. An important part of this will be information sharing and the cooperative use of data systems.
Objective 3: Ability to handle future change

Biosecurity risk management has seen significant modernisation in recent times. And we can be sure that further significant improvements will be wanted in the future. Where possible the amendments need to take a broader rather than narrower focus, and they need to be enabling rather than prescriptive – thus avoid locking in 2010 practises for the future.

Assessment of Options

The Biosecurity Act 1993 has been reviewed to ensure that it supports the biosecurity system improvements implemented or underway, as well as the likely future state of the biosecurity system. The intent of the review is to identify and focus on key areas of the Act that most strongly warrant amendment rather than attempting to do a fully comprehensive review of the entire Act. 

Thus, the Biosecurity Amendment Bill as planned will contain a relatively broad range of amendments. The review process has resulted in MAF preparing a large number of internal working documents that identify the potential options, impacts and risks – essentially one or more for each provision in the Act that is to be amended. 

It would not seem appropriate to present this RIS at such a level of detail. A judgement has been made to construct the assessment of options around the main areas of legislative change, while including sufficient detail to give an honest description of the impacts. The assessment of options has been constructed around the following headings: 

A: Options to improve border management

B: Options to extend jurisdiction into the EEZ

C: Options for Government/industry agreements

D: Options to improve pest management.

The RIS assessment of options does not cover the following three aspects in detail:

Farms On Line

There is a proposed amendment to the Biosecurity Act to support Farms On Line.

Farms On Line has been subject to RIS analysis and this is not repeated again in this RIS. On 14 October 2009 Cabinet Economic Growth and Infrastructure Committee considered [EGI Min (09) 22/6) refers] the development of the Farms On Line project as detailed in the Cabinet paper and RIS dated 9 October 2009 [EGI (09) 197 refers]. 

Rural property data is currently held across numerous government and industry databases, and is not readily accessible. MAF is developing Farms On Line as a Crown-owned resource to provide a more complete, robust and accurate rural property register to support MAF to prepare for, and respond to, biosecurity threats. In order for MAF to rapidly respond to any disease incursions that could threaten stock or crops, MAF, through Farms On Line, needs to maintain access to up-to-date rural property contact details. This information is most appropriately sourced from local authorities’ rating information databases. 

MAF proposes to amend the Act to enable access to these databases. The amendment would require local authorities to give Farms On Line access to property and personal contact information from the rating information databases, as a precautionary biosecurity measure, in the absence of any immediate threat of a stock or crop disease outbreak. Farms On Line will comply with the Privacy Act and will have principles, systems, and protocols governing access to and use of personal information outlined in a Privacy Impact Assessment document. MAF has consulted with the Office of the Privacy Commissioner in developing the approach to the protection of personal information. All transfers of information from local authorities’ rating information databases to Farms On Line are based on a business model that the transfers will be “free of charge” with respect to local authorities, in that MAF will pay the cost of transfer. As a result, since this information is already in the form Farms On Line would use, there will be no compliance cost for local authorities arising from this law change. 
Technical/Minor Amendments

There are a number of legal/technical changes that are of such a minor nature that these areas have not been explicitly referred to in this RIS.

Enforcement

Of note, the biosecurity amendments will incorporate changes to the offence and penalty provisions. Such changes will be important for the effective implementation of the amendments, and it is usually only in the discussion of implementation that any further reference to enforcement is made in this RIS. 

Changes in these will be necessary to see the effective implementation of the amendments. Non-compliance with the Biosecurity Act occurs in a number of different areas. Not all non-compliance needs to have an enforcement response – education is often more effective. It is important, however, that effective enforcement options are available to deal with cases of serious or repeated non-compliance. It is also important that a range of enforcement options are available to allow a graduated approach to different levels of non-compliance. 

Some of the non-compliance that is encountered is difficult to respond to effectively using the enforcement options that are currently available under the Act. The reasons for this include: 

· offence provisions that do not directly target the conduct that is of concern;

· offence provisions that include complex elements that are difficult to prove in practice;

· limited options for dealing with repeated, lower-level non-compliance; and

· penalties that are not commensurate with the seriousness of the non-compliance.

The Biosecurity Amendment will give rise to a broader range and application of enforcement tools. These will be crafted to see a more flexible, effective and efficient regime supporting biosecurity compliance. Proposals in this area will, of course, take into account issues relating to human and civil rights.

A: Options to Improve Border Management
A key objective for MAF is to maintain or improve the management of biosecurity risks at the border, by making sure that resources are targeted to the highest risks and using technology more effectively. Modern approaches to managing biosecurity risk involve these risks being managed at the country of origin where possible. Yet the Biosecurity Act was drafted on the basis that all goods would be physically inspected at the border by MAF staff, and does not expressly contemplate using modern assessment methods such as risk profiling and offshore certifications that are now proving very effective. 

To achieve the above objective, there are a suite of amendments proposed to the Biosecurity Act to improve border management – these focus on pre-clearance actions; but also include post-clearance risk management. The specific amendments covered in this options analysis for border management are [note that a description of the proposed amendment is given in Appendix A - Detailed Option Analysis for the Individual Border Management Amendments]:—
· improving the legislative basis for obtaining information, including the use of early information on incoming goods and passengers before they physically arrive in New Zealand; 
· allowing electronic systems to be used more fully, including to communicate clearance decisions;

· providing for improved clearance options by providing for clarity around the role of the inspector and allowing an inspector to use a range of risk assessment tools (thereby removing the requirement to always visually inspect goods before clearance is given);

· improving post-clearance risk management of imported goods;

· improving importer responsibilities and clarity on liabilities by inserting importer obligations;

· improving performance where a transitional facility is involved (this includes fit and proper person test, allowing for suspension of operations and improving the clearance procedure); 

· improving border agency co-operation and information disclosure;

· improving import health standards; and

· improving the management of craft (aircraft and vessels)by inserting a new provision to enable the making of biosecurity risk standards for craft. 

This section of the RIS goes on to provide an overall assessment of the collective benefits/costs of the proposed changes relating to border management. In the border management area, the objectives and benefits will only be fully realised if all the changes are made as they are so strongly interconnected. MAF considers that the impacts of the proposed legislative changes to border management need to be combined as the overall benefits exceed the sum of the individual components. 

Individual option analysis for the specific amendments as listed above is contained in Appendix A - Detailed Option Analysis for the Individual Border Management Amendments. 

Context for biosecurity risk management

Trade and travel are key drivers for the New Zealand economy. 

New Zealand relies upon primary production more than any other developed country, exporting around 80% of the primary production produced each year. Using figures to the year ending March 2009, the agricultural and food exports ($19.86 billion), horticultural exports ($3.2 billion) and forestry product exports ($3.4 billion) account for 64% of New Zealand’s total merchandise exports. The combined contribution of agriculture, food and beverage, and forestry and logging to New Zealand’s Gross Domestic Product (GDP) is 12.5% (for the year ended March 2008). 

Also, whilst New Zealand exports the majority of the food it produces, it also imports approximately 19% (by value) of all the food we consume. This illustrates the fundamental interdependency within the international trade system – if we want to sell our goods overseas, we must allow our trading partners to sell their goods to us. And of course the New Zealand economy is dependent on imports – whether it is bricks from Australia, heavy earth moving machinery from Korea, or semi-durable goods like glassware, cutlery, and apparel from Europe. 

The direct and indirect contribution of travel is also significant. As at January 2010 tourism contributed an estimated 9% of New Zealand’s GDP. The following table shows the projected increase in passenger numbers over the next five years.

Commercial Air Passenger Number Projections (millions)

	
	2009/10
	2010/11
	2011/12
	2012/13
	2013/14
	% increase over 5 years

	Total Arrivals and Departures
	8.264
	8.304
	8.774
	9.086
	9.394
	13.7%


Source: Ministry of Tourism

All imports (the goods themselves, the people and/or the craft that bring them) present a potential biosecurity risk.
Because of these significant (and growing) economic interests, the nature of both trade and travel is changing. New Zealand is interacting with an increasing number of international partners to establish free trade agreements, and pressure is increasing for more streamlined travel and cargo clearance processes. The biosecurity system faces a range of challenges:

· border activity is becoming more complex, with a greater range of people and relationships influencing (both positively and negatively) biosecurity risk;

· trade and travel patterns are changing, and volumes are expected to recover and then continue to increase; 

· shifts in major trading partners are changing the type and likelihood of exposure to pests and diseases associated with imported goods and passengers; 

· all the while public (and therefore political) expectations of the biosecurity system are escalating. 

To meet the needs of New Zealand, MAF’s approach to its border work will involve the entire biosecurity system. This “system” approach will involve using a much broader range of risk management activities and having those activities carried out by those best placed to manage the risk. 

MAF’s biosecurity border risk management approach will consider the whole process of importing, including off-shore activities, in-transit logistics, through the border including post-border management of any residual risks, and then support this with domestic surveillance, incursion response, and pest management.
This approach for the border will be based on four cornerstones: 

1 Prioritisation and Targeting

MAF will use prioritisation and targeting to help focus resources on the areas that are most important. Decisions will be made using appropriate criteria and information, which will differ depending on the situation, but will include pest significance, international obligations, industry impacts and compliance history. Profiles will then be developed to help MAF and stakeholders to understand the nature of the biosecurity risks that need to be managed, and how to do so, by outlining high-level compliance approaches and performance targets. 

At an operational level, profiling and intelligence will influence if, how and when we choose to intervene with passengers, specific consignments and/or the broader supply chain.
2 Requirements and Compliance 

MAF will require others to take responsibility for managing the risks where they can influence or control this. This will improve compliance with the import health standards and the management around transitional facilities. Standard-making initially involves working with other countries to set up free trade agreements (that provide new trade opportunities) and overseas government agencies to establish the biosecurity rules under which trade operates - managing risk offshore wherever possible is desirable. The aim then is to set clear easily understood standards for New Zealand and to communicate them well. Standard-making also involves consulting with importers to ensure feasible/sensible systems, requirements and equivalence options are set up. 
MAF wants to reward compliant passengers and traders with faster and more consistent processing based upon performance history. For passengers, this may mean a more direct exit route at the airport, and for importers of cargo, a move to fewer audits and reduced compliance costs. This will allow MAF to focus its resources on those who do not comply.

3 People

MAF needs to continue to improve its levels of engagement. An effective system requires roles and responsibilities to be clearly defined and communicated. Importers, for example, will need to ensure that they understand the requirements for importing goods and undertake good risk management so that their goods meet requirements on arrival. 

4 Information 

Timely information needs to be used in all parts of the biosecurity system to provide assurance around system performance, aid decision making and to improve system responsiveness and communication with participants in the system.
Improving the collection of information through the use of technology and electronic systems will allow MAF to process trade and travel documentation quicker and, in an increasing number of cases, in advance of arrival. This approach will improve profiling and provide real benefits in terms of time and certainty to the supply chain and passengers alike. The proposed “Joint Border Management System” with Customs will play a vital role by providing the technology needed to gather, store, and assess the information required to enable a profile-based approach. 
As a backdrop to the operational improvements being sought by MAF, the Prime Ministers of New Zealand and Australia have committed to enabling people and passengers moving more easily between the two countries. Specifically they have agreed to the SmartGate technology for trans-Tasman passengers [CAB Min (09) 16/19 refers], changes in biosecurity screening and the feasibility of baggage x-ray image transfer [CAB Min (09) 26/7 refers], and a future work programme to streamline trans-Tasman travel with a view to having a one-stop shop passenger processing [CAB Min (09) 9/15 and CAB Min (09) 26/7 refers]. 

Effective and efficient management of biosecurity risks – Objective 1 

The enhanced risk management capacity of making the proposed changes to the Biosecurity Act will improve biosecurity interventions and management at the border, with a consequential lessening of the demand on response management activity post-border (incursion response and pest management). Intercepting unwanted organisms before they cross the border will avoid significant costs to the New Zealand economy. 
Agriculture, tourism, and forestry have the potential to loose billions of dollars per year as a result of biosecurity issues. In addition, biosecurity incursions could seriously reduce New Zealanders’ ability to enjoy the country’s natural environment. A recent study [Economic Costs of Pests to New Zealand, Nimmo Bell, June 2009] investigated the total economic cost of pests to New Zealand’s primary sector and estimated the impact to being in excess of $2 billion per annum. Of this, (45%) is defensive/control costs by regional councils, central Government and the private sector and (55%) is the value of output losses. 
The current value of protecting New Zealand from potential biosecurity incursions depends significantly on two figures: the size of the impacts and the probability of them occurring. The size of the potential economic cost means that reducing the probability of incursions can lead to significant economic benefits. For example, if the proposed changes to the Biosecurity Act would reduce the probability of a significant incursion by a mere 1%, then the estimated annual economic cost of a $2 billion [refer Nimmo Bell estimate] for an incursion event would be reduced by $20 million per annum. 

Since the inception of Biosecurity New Zealand, MAF there have been a number of significant incursions, for example, Painted Apple Moth, Asian Gypsy Moth, and Didymo. Economic Impact Assessments have modelled, in the absence of Government intervention, the impact on the economy of various pests and diseases that have established (i.e. have not been eradicated) since the inception of MAFBNZ. While MAF considers that a higher figure could be justified, the model assumes that interventions have been 50% effective in reducing or slowing the impacts. 
These values are summarised in the table below. It is important to note that this analysis is based on only a subset of those pests which have established so can therefore be considered conservative.
	Annual projected impacts $m
	Source
	2010/11
	2011/12
	2012/13
	2013/14
	2014/15
	 2015/16
	2016/17
	2017/18
	2018/19
	 2019/20 

	Gum Leaf Skeletoniser
	 MAF
	5.4
	7.6
	7.7
	 7.8
	 7.9
	8.2
	8.4
	8.7
	8.9
	 9.5

	Sea Squirt (styelaclava) 
	NZIER
	2.1
	3.2
	4.0
	4.6
	5.1
	5.5
	5.8
	6.2
	6.6
	7.0 

	Varroa
	MAF
	 3.4
	3.3
	3.1
	3.0
	2.9
	2.7
	2.7
	2.7
	2.6
	7.1 

	Didymo
	NZIER
	 73.2
	84.5
	84.5
	84.5
	84.5
	84.5
	84.5
	84.5
	84.5
	84.5

	Clover Root Weevil
	NZIER
	195.7
	207.5
	229.8
	257.4
	288.2
	305.5
	313.6
	313.6
	313.6
	313.6

	Total
	
	279.9
	306.1
	329.2
	357.3
	388.6
	406.3
	415.1
	415.7
	416.3
	421.7 


At a discount rate of 9.5% the annualised economic impact of these incursions is $361 million [source: JBMS S2 Business Case – Appendix H page 4].

Looking across the suite of changes to improve border management the question is to what degree they would contribute to a reduction in the $361 million annual direct costs and residual impacts. The following assessment is based on MAF’s experience and is not derived from extensive risk analysis. 

Reduced risk attributable to improving the legislative basis for obtaining information, including the use of early information: 

Range: 0.5% to 1.0%

Most likely: 0.75%
Reduced risk attributable to allowing full use of electronic systems:


Range: 1% to 2.0%

Most likely: 1.5%
Reduced risk attributable to providing for improved inspection methods:


Range: 1% to 2.0%

Most likely: 1.5%
Reduced risk attributable to providing for improved post-border risk management:


Range: 0.1% to 0.6%

Most likely: 0.4%
Reduced risk attributable to providing supply chain responsibilities:


Range: 0.5% to 1.0%

Most likely: 0.75%
Reduced risk attributable to improving performance around transitional facilities:


Range: 0.5% to 1.0%

Most likely: 0.75%
Reduced risk attributable to improving Agency co-operation:


Range: 0.1% to 0.6%

Most likely: 0.4%
Reduced risk attributable to improving import health standards:


Range: 0.5% to 1.0%

Most likely: 0.75%
Reduced risk attributable to improving management of craft:


Range: 0.5% to 1.0%

Most likely: 0.75%
The total most likely benefit from reducing the annual direct costs and residual impacts of pest/disease management attributable to the suite of legislative changes to improve border management is 7.5%. Using this 7.5% reduction in incursion risk of an avoided biosecurity incursion, the economic impact attributable to the legislative changes to improve border management is $27.1 million per annum [7.5% of $361 million].

Some of the legislative changes proposed are necessary for MAF to fully implement a streamlined new passenger and cargo clearance model over the coming years. The objective is to better focus resources on passengers/baggage/cargo/mail identified as posing greater risk. The outcome will only be possible with the suite of legislative changes to create a framework that allows:

· moving away from 100% screening of incoming passengers;

· moving away from reliance on visual inspection;

· full use of electronic information and systems;

· the obtaining and sharing of passenger/cargo information;

· the use of a range of targeted risk management tools/actions;

· for the use of advance information received and used pre-arrival to risk-profile passengers and cargo - facilitating smooth clearance for low risk passengers/cargo and targeted assessment of higher risk passengers/cargo.

The impact of the proposed amendments and the associated full improvement then possible in the operation of biosecurity risk management systems/methods will result in faster clearance and release processes leading to the shortening of order cycle times and lead times, cutting costs through the reduction in the number of supply chain delays, and ultimately improved customer service. 
Benefits will be found in the hospitality and tourism sectors as well as the merchandise trading sector. High levels of satisfaction are likely to add reputational value to New Zealand and attract additional tourists and economic growth. For example, increasing holiday trips from Australians to NZ as a preferred destination compared to the Pacific Islands or South East Asia. These benefits are potentially very large but are not quantified.
Clarity of roles and responsibilities – Objective 2

The legislative changes proposed to improve border management contribute to this objective. In particular: there is a lack of clarity about obligations and responsibilities in New Zealand’s import system. Too much weight is being placed on MAF inspection at the border, and not enough on good risk management practises by importers and logistics operators. For the biosecurity system to work optimally, a more comprehensive approach is needed:

· To better encourage all importers and other parties in the supply chain to take broader responsibility for managing the overall biosecurity risk posed by their goods, rather than just meeting the requirements for border clearance (while also not removing incentives for them to report suspected unwanted organisms or pests). A general obligation (or duty) is proposed for this purpose.

· To better encourage importers of risk goods to ensure that risk goods being imported into New Zealand are compliant with requirements specified in the import health standard, keep records for traceability and not to abandon goods. Specific obligations around these matters are proposed for importers of risk goods. 

· To encourage aircraft and sea craft operators to comply with the applicable standards and keep records specific obligations are proposed.

· To encourage operators of transitional facilities and containment facilities to ensure biosecurity control is maintained specific obligations are proposed. 

The introduction of this range of obligations will clarify that these parties have responsibilities in relation to supporting the biosecurity effort to keep unwanted pests and organisms out of New Zealand and improve compliance as people understand biosecurity risk better and what their role in the system is. 

Improving the use of information (including inter-agency disclosure), enabling the use of electronic information/systems, and enabling the use of inspector powers for supporting other agencies will improve co-operation with other border agencies. The improvements around the transitional facilities should add clarity and co-operation between MAF inspectors and industry operators. These benefits are not fully quantified, because MAF cannot offer any degree of certainty around the degree that benefits will arise, but these benefits could be very significant. 

Improved agency co-operation could contribute to improved biosecurity interceptions, improved illegal food or high regulatory interest food interceptions, CITES interceptions, drug and contraband detection, and identification of terrorism. On an annual basis these benefits would in all probability be measured in the tens of millions.

In the border management area, in the main, roles are clear. The amendments proposed in the area of improving inspection methods will also involve a clarification of the role of the “chief technical officer” and the “inspector” – both statutory positions. The improvements in the arrangements for enabling clearance via the transitional facility for low risk goods will mean clarity of roles for the inspector and the transitional facility operator in this area. 

In terms of processes, the operational improvements have taken border management processes forward. The status quo would continue to see processes improve. The changes to the Biosecurity Act will enable modern management processes to be explicitly accommodated – the benefit in this is to mitigate the risk of legal challenge – although the likelihood of this has been assessed as being low. 

Ability to handle future change – Objective 3

Biosecurity risk management has seen significant modernisation in recent times. Significant enhancements have come about through electronic systems and supporting risk identification/profiling. There is also the continual drive to manage/mitigate risks off shore where possible and to enable post-border clearance management to support border clearance intervention. 

To some degree the legislative changes to border management not only bring the legal framework up-to-date but also enable future changes in practise at the border to be accommodated. 

MAF will endeavour to ensure that the drafting of the amendments is kept flexible and enabling where possible. The improved ability to handle future border management changes supports economic growth – again these benefits are potentially large but are not able to be quantified.

Assessment of border management amendments vs objectives

The following table sets out a summary overview of how the preferred option for each of the specific amendments measures up in terms of the objectives and therefore also in terms of the degree (low, medium or high) the benefits will be realised.
	
	Border Management Amendments vs Objectives

	
	Objective 1
	Objective 2
	Objective 3

	
	Effective and efficient management of biosecurity risks
	Clarity of roles and responsibilities
	Ability to handle future change

	Improve use of information
	Medium. Met from getting needed information and early information. 
	Medium. Clarity that MAF can obtain information. Information will be shared with other border agencies.
	Yes. Amendments will be enabling.

	Use of electronic systems
	High. Electronic systems support improved risk profiling, and decisions can be communicated efficiently.
	Medium. Will be able to share system eg JBMS. 
	Yes. Amendments will be enabling.

	Improve inspection methods
	High. Targeting effort to risk.
	Low.
	Yes. Changes will be inclusive, thus not constraining new developments

	Improve post clearance management
	Low/medium. Post-clearance management is important where needed, but generally few risk goods would require this. 
	
	Yes. Amendments will be enabling.

	Improve importer responsibilities
	Medium. Through other parties adding to the direct support of biosecurity. 
	Medium. Met through clear obligations.
	

	Improve transitional facilities
	Medium. Improvements affect low risk goods. Don’t want to default to heavy handed inspection.
	Low. Met through clearly setting out transitional facility operator role.
	

	Improve Agency cooperation
	Low. Avoid unnecessary compliance duplication.
	High.
	

	Improving import health standards
	Medium. Sets target outcome – this adds to effectiveness and flexibility adds efficiency benefit. The inclusion of ‘efficacy’ and ‘feasibility’ will improve effectiveness and efficiency considerations. 
	
	High. Amendments will be enabling.

	Insert a standard for craft (aircraft and vessels)
	Medium. These standards will enable risks associated with craft to be better managed. There will be benefit in having craft requirements in one legal instrument.
	
	Yes. Amendments will be enabling.


Cost assessment of border management amendments

The following table sets out a summary overview of how the preferred option for each of the specific amendments may give rise to costs compared with the status quo scenario – which to a reasonable degree already involves operational/system changes. 

Further discussion of cost implications is found in Appendix A – Detailed Option Analysis for the Individual Border Management Amendments. The table describes costs in the following way:

Nil = there should be no adverse cost impact (for industry this means no increase in compliance costs and for Government this means no fiscal impact)

Sm = there is likely to be a small cost impact that should not effect economic behaviour

Big = there would be a significant cost impact

	
	Border Management Amendments Cost Summary

	
	Importers
	Other industry
	Government

	Improve use of information
	Nil 
	Nil
	Nil

	Use of electronic systems
	Nil
	Nil 
	Nil *

	Improve inspection methods
	Nil
	Nil
	Nil

	Improve post clearance management
	Sm ** 
	Nil
	Nil

	Improve importer responsibilities
	Sm ***
	Nil
	Nil

	Improve transitional facilities
	Nil
	Sm ***
	Sm

	Improve Agency cooperation
	Nil
	Nil
	Sm

	Improving import health standards
	Nil 
	Nil
	Sm

	Insert a standard for craft (aircraft and vessels)
	Nil
	Nil
	Sm

	Footnotes
	* the costs of system development fall to specific projects such as the Joint Business Management System and Smartgate: the amendments ensure appropriate use of that information by the regulator

** requirements post border will not be often be applied

*** record keeping


Consultation feedback on border management overall

In general there has been strong support for the outcomes sought and for the suite of amendments proposed to improve border management. Stakeholders are aware that the legislation needs to be brought up-to-date. 
There was general recognition that MAF needs adequate information to ensure biosecurity management. There was wide support for gaining access and use of early information. Stakeholders directly involved with importing did not want information provision to be excessive and wanted information to be shared by border agencies so that there was no unnecessary duplication of documents. 

There was very wide support for shifting risk management off-shore, for the expansion of electronic systems, and for improved border-agency cooperation. These aspects have repeatedly gained strong support from stakeholders.

There was general support for allowing the use of a range of inspection methods, and those stakeholders involved with importing certainly understand the limitations of visual inspection. While supporting the use of modern inspection methods, those stakeholders representing domestic industries/environmental interests and Maori have expressed concern that any changes must not lower the current level of protection.
There is a comfort for stakeholders in ‘seeing’ MAF inspectors physically examining goods and use 100% x-ray imaging of passenger luggage. The changes proposed in no way remove or limit the use of physical/visual inspection where this is an appropriate inspection method; they just enable other approaches to be used where those alternative approaches would provide better information.
Stakeholders indicated general support for MAF to introduce post-clearance requirements. The benefits of doing this in terms of improved effectiveness of biosecurity risk management were understood and accepted. However, concern was expressed by some groups about the costs that the requirements would impose on importers and users of risk goods. Also there were questions about MAF’s ability to audit compliance and enforce non-compliance with post-clearance requirements. MAF certainly recognises these potential difficulties and has stressed to stakeholders that implementation will carefully be assessed in terms of feasibility and cost effectiveness. 

Stakeholders have generally indicated their support for placing obligations on importers and other key parties in the import chain. All agree that for biosecurity risk management to work more effectively it is no longer adequate to rely solely on the inspectors’ intervention. Both domestic production industries and import industries have also shown strong support for improving MAF’s ability to take enforcement action in the event of non-compliance.
Some stakeholders have questioned the appropriateness of making importers responsible for all import health standard requirements up to the point of clearance. However, MAF has communicated that the obligations proposed would not blindly load responsibility on importers, and instead would require them to take ‘all reasonable steps’ to ensure requirements have been met. This has largely satisfied the concerns raised about the reasonableness of the obligations. 

Stakeholders have also indicated strong support for the creation of more incentives for compliant parties, as well as penalties for non-compliant ones. In response MAF has communicated the significant efforts that are underway operationally to provide incentives for compliance. 

In general there has been wide support for the improvements proposed for import health standards. When consultation started on the way to improve making import health standards, the focus was primarily on the need to be transparent around assessing the direct cost of any proposed measure. Through the two consultation rounds, as a result of further analysis, the policy was broadened to its current scope. In the second consultation round one concern was that New Zealand is unique and so the application of any particular aspect/principle of an international treaty may not be relevant. 

In regard to the use of outcome statements in import health standards, large importer interests have supported the use of outcome statements, however smaller businesses have been more reserved. Smaller importers do not have the resource to design/validate treatment methods – they just want MAF to tell them what needs to be done to manage the biosecurity risk at the border. Not providing mitigation measures could make it difficult to achieve consistent and effective biosecurity management. In response, MAF is clear that either an import health standard will include mitigation measures, and if not, that these will be provided in associated guidance – which ever is most appropriate. 

For the establishment of standards to manage craft, this was an area that received a reasonable amount of stakeholder feedback. Stakeholders want to see NZ biosecurity standards mesh with international standards/conventions where possible. There were also a number who questioned the intended application/use of the standards and practicality issues such as enforcement particularly in remote places. Initially consultation explored the potential application of “Craft Risk Management Standards” to coastal craft movements, not just arriving craft. 

All comments arising from the workshops and submissions were recorded and considered as part of MAF’s option analysis. These comments have informed the amendments proposed, the nature of the amendment has been adjusted in a few cases and the proposed detail of these and other amendments has been refined. 

Implementation of changes to border management overall

At this stage of our legislative and operational analysis, there are no legislative transitional arrangements that have been identified for any of the specific amendments in the suite of changes that will improve border management. 

Inspectors and chief technical officers will need training, and internal procedures will need to be updated to reflect the new legislative framework. This may take several months to achieve full effect – particularly where decisions/judgement calls will likely take some time for experiences to build operational confidence. An example is in the clarity of the relationship between inspectors and the chief technical officer. 

For other areas though, no/minimal training or procedural changes will be required for border management because the operations in practise now are consistent with the new legislative framework proposed (amends will catch up with current practise and be accommodating of future changes). 

There maybe several operational issues that will need to be worked through as and when any electronic system is implemented. Any costs that cannot be absorbed into base-line funding will need to be subject to Cabinet agreement if not already done.

The improved range of legislative tools to allow improved post-clearance risk management would be enabling and also discretionary, and would only come into effect on a case-by-case basis when either new regulations are made or import health standards developed or amended. MAF will need to make plans to ensure staff and stakeholders understand the new system and to develop mechanisms for ensuring that post-clearance requirements are clearly communicated to affected parties as they are developed. 

The obligations on importers and other parties in the supply chain to both meet import health standard requirements and undertake good biosecurity risk management practices generally would be able to come into effect immediately. Operational plans will need to be made by MAF to ensure that parties are educated about their new responsibilities and to plan for auditing compliance and enforcement in the event of non-compliance with an obligation.
MAF will need to ensure transitional facility operators and potential operators are informed about what is required for them to meet the new approval criteria so they know what is expected of them, possibly in a clear policy statement on the website or as part of the application form. 

The operational arrangements for implementing the improvements to the clearance processes at transitional facilities will involve the establishment of the electronic system that would enable the completion of clearance to be achieved at transitional facilities. There is an existing database which is only used in a limited way at present, and this would need to be assessed to confirm that it provides the required functionality. It is not anticipated that significant changes to this system would be required. However, improved training for approved transitional facility operators would need to be developed and implemented, along with associated instruction manuals. In addition, MAF would need to ensure that giving the authority for operators to undertake a final step in clearance is linked to a means of ensuring compliance. 

Note that MAF is a party to the Border Sector Governance Group along with Customs and Immigration. Through this Group’s oversight various novel border management approaches are being trialling or introduced primarily to implement the trans-Tasman travel priorities. Successful approaches will no doubt be rolled out for broader application as appropriate. So the suite of changes to improve border management will enable future operational enhancements. 

Another associated project is the Joint Border Management System (JBMS) which will provide the operational infrastructure for these initiatives. The preferred delivery for JBMS is a two tranche programme that will likely spread over 4 or more years. Of relevance here, the Border Sector Governance Group work is stretching New Zealand’s methods to best practise. JBMS will be fundamental to achieving this progressive improvement process in the context of a modern enabling legal framework. 

No transitional arrangements will be needed for new “Craft Risk Management Standards” as when they are put in place, any existing requirements that are made redundant as a consequence will simply be repealed. All new standards will be subject to consultation, and this will include discussion of efficacy and feasibility (including direct costs) of measures. In addition the use of outcome statements will enable operators to seek the most cost effective way for them to meet the standard. 

The enforcement provisions in the Biosecurity Act will need to be updated to ensure that non-compliant actions in the area of border management can be discouraged. For example a new offence provision has been proposed to make it an offence for passengers to make false declarations or for importers to provide false information to an electronic system and the new “Craft Risk Management Standards” will be made subject to appropriate offence and penalty provisions. 

B: Options to Extend Jurisdiction into the Eez
New economic activity in New Zealand’s exclusive economic zone (EEZ) has the potential to increase the biosecurity risks in our marine environment. The EEZ extends to 200 nautical miles from New Zealand’s coast. The new economic activity primarily relates to oil and gas exploration and production, which involves the use of drilling rigs, production and storage vessels, tankers and supply ships. 

In future, other possible activities in the EEZ may also create biosecurity risks, such as seabed mining, energy generation, carbon capture and storage, and bio-prospecting. 

The offshore location of economic activity in New Zealand’s EEZ is not sufficient mitigation of their biosecurity risks. Wind and sea currents can naturally relocate organisms. The regular supply traffic to and from offshore structures provides another means of transferring organisms to areas of high natural and economic value, in New Zealand territorial waters particularly. 

Some marine species new to New Zealand could have a significant impact on New Zealand by affecting marine biodiversity, displacing native plants and animals and impacting on New Zealand’s aquaculture industry. A range of social, environmental and cultural values associated with NZ’s marine environment could be threatened. Further, once new marine organisms are established they are very difficult and expensive to control given the size of the New Zealand coastline and the number of vessel movements around it.
The Biosecurity Act 1993 provides MAF with powers to regulate the entry of craft and risk goods on board, and the discharge/unloading of risk goods, but the jurisdiction of the Act does not extend beyond the territorial sea – the 12 nautical mile limit. (Section 31 provides one limited exception where inspectors are permitted to board craft in the contiguous zone for the purposes of ascertaining the presence of risk goods). The Continental Shelf Act 1964 extends the jurisdiction of the Biosecurity Act to the EEZ for certain exploration and other activities; but the Continental Shelf Act only applies in limited circumstances and does not enable the regulation of all activities or vessels within the EEZ for biosecurity purposes.
The primary objective of extending the jurisdiction of the Biosecurity Act to the EEZ is to manage the biosecurity risks posed by craft entering the EEZ from international waters that intend to remain in the EEZ for a period of time. Extending the jurisdiction of the Biosecurity Act to the EEZ is consistent with the obligations set out in Article 196(1) of the UN Convention on the Law of the Sea to “take all measures necessary to prevent, reduce and control pollution of the marine environment resulting from … the intentional or accidental introduction of species, alien or new, to a particular part of the marine environment, which may cause significant and harmful changes thereto”.
Assessment of extending coverage to EEZ vs objectives

This table sets out a summary overview of how the preferred option measures up in terms of the objectives and therefore also in terms of the degree (low, medium or high) the benefits will be realised.

	
	EEZ Amendments vs Objectives

	
	Objective 1
	Objective 2
	Objective 3

	
	Effective and efficient management of biosecurity risks
	Clarify roles and responsibilities
	Ability to handle future change

	Extend the jurisdiction to cover the EEZ
	Medium. 
	
	Yes. Increasing economic activity is likely in the EEZ.


Options Analysis

As part of its Oceans policy work, the Ministry for the Environment has developed legislative proposals to fill gaps in the regulation of the environmental effects of activities in the EEZ. Managing the effects of activities on the biosecurity of marine ecosystems in the EEZ (and any consequent effects on the territorial sea) is one of the gaps to be addressed by the proposed legislation.
Three options for managing potential biosecurity risks of activities in the EEZ were considered and consulted on:

· Using the new EEZ legislation to require biosecurity issues to be considered when making consent decisions.
· Amending the provisions of the Biosecurity Act 1993 to extend into the EEZ.
· Amending the provisions of the Maritime Transport Act 1994 to include the regulation of biosecurity risks.
The feedback from stakeholders was that potential biosecurity risks from activities in the EEZ needed to be managed, and ‘doing nothing’ was not proffered as an alternative option. The option of amending the Biosecurity Act 1993 to extend its jurisdiction to the EEZ was supported by departments and stakeholders. This option would provide seamless management of biosecurity risks across both the Territorial Sea and the Exclusive Economic Zone.
The previous Cabinet agreed to amend the Biosecurity Act 1993 to extend its jurisdiction to New Zealand’s Exclusive Economic Zone, as part of the EEZ Bill [CAB Min 08 23/7 refers]. However, there is uncertainty around when that Bill might be progressed through Parliament.
A more direct and likely more timely option would be to amend the Biosecurity Act to extend its jurisdiction to the EEZ via the Biosecurity Amendment Bill. The amendments would fall into the following categories:

· extending the requirements that relate to the arrival of craft, so that they apply within the EEZ; 

· extending the application of reporting obligations under the Act;

· extending the application of the Act’s restrictions on spreading and multiplying pests and unwanted organisms;

· making powers for biosecurity activities such as surveillance and incursion response available in the EEZ; and

· allowing regulations and national pest management strategies to have effect within the EEZ.

MAF is already managing some activities in the EEZ that pose a biosecurity risk on a voluntary basis. Implementing controls on a mandatory basis is not expected to require a material amount of additional resources at the present level of activity in the EEZ and will be undertaken with existing resources. 

The assessment of costs needs to recognise that most marine craft operators (other than local fishing boats) are predominantly international shipping companies, who would have some degree of compliance with international environmental practices. However, this has only occurred when shipping companies assess compliance as convenient and not too costly. Therefore, the level of additional costs for craft operators of introducing biosecurity risk management measures into the EEZ will vary depending on their starting point of compliance.
The benefits and costs associated with this component of the Biosecurity Amendment Bill were considered in the RIS associated with the 2008 Cabinet decision. Having reviewed the earlier RIS analysis, MAF considers it appropriate to point out the following aspects in relation to biosecurity risks specifically:

Extending the application of reporting obligations under the Act

There would be benefits for marine surveillance if the reporting obligations in the Act were extended, so that they apply within the EEZ. The reporting obligations would cover notifiable organisms, and organisms that are not normally seen or detected in New Zealand, and there would be a small compliance cost on operators.

Extending the application of the Act’s restrictions on spreading and multiplying pests and unwanted organisms

It may be appropriate to extend to the EEZ the restrictions contained in the Act on knowingly doing things that result in the spread, multiplication, etc, of pests and unwanted organisms. Any particular application would be assessed in terms of benefit/cost.
Making powers for biosecurity activities such as surveillance and incursion response available in the EEZ

It is proposed that these types of powers available under the Act should be able to be exercised within the EEZ. This would mean that powers to do things such as taking samples, setting up movement controls, and treating infected goods, could be exercised within the EEZ, for the purpose of eradicating or controlling harmful organisms. 

The benefits are improved biosecurity management. There would be costs associated with any particular power exercised but these would be covered by baseline appropriation. 
Allowing regulations and national pest management strategies to have effect within the EEZ

It is proposed that national pest management strategies and regulations should be able to apply within the EEZ. This would enable a regulatory regime to be applied within the EEZ, in cases where this is necessary to effectively manage a biosecurity risk. The legislated criteria and processes would need to be met in each and every case thereby ensuring benefit/cost assessment.
Consultation

This is an area that has received a reasonable amount of stakeholder feedback. The feedback strongly centred on a common theme – the practicality, workability and costs of applying biosecurity responsibilities and powers over such a large area as the EEZ. Any biosecurity regulatory activity in the EEZ would only be undertaken if it was feasible and there was some efficient manner of enabling the power to be exercised.

Implementation

No transitional arrangements will be needed. 

All new standards/requirements will be subject to consultation, and this will include discussion of feasibility, workability, reliability and minimising the costs of measures.
For both the use of powers and enforcement the pragmatism of working up to 200 nautical miles from shore presents obvious challenges. Placing reporting obligations on craft operators will be a cost effective way of managing information and awareness. If a physical presence by an inspector is required MAF will determine the most cost efficient manner of achieving this commensurate with the need. Sharing vessels perhaps with NZ Defence or Police or Fisheries will be assessed. Commercial services will be engaged in accordance with Government’s procurement requirements. 

The enforcement provisions of the Biosecurity Act are subject to review and enhancement via this amendment process, and the extension of jurisdiction into the EEZ will be covered as appropriate by the offence and penalty provisions. 

C: Options for Government/Industry Agreements 
The following information is largely taken from the Regulatory Impact Statement that accompanied the August 2009 Cabinet paper [EGI (09) 156 refers]. It is repeated in this RIS because Government/industry agreements form a significant and potentially somewhat contentious component of the Biosecurity Amendment Bill. The Cabinet paper laid out the Minister for Biosecurity’s reasons for pursuing a Government/industry agreement for joint decision-making and cost sharing for biosecurity readiness and response. Cabinet directed the Ministry of Agriculture and Forestry (MAF) to develop an agreement with willing industries by mid-2011. 
Although MAF is working on a number of initiatives aimed at improving our biosecurity priority setting, MAF and other parties still tend to react to incursions on a case-by-case basis. At the moment, industries and other stakeholders are uncertain about whether and how MAF will respond to any particular incursion. MAF consults stakeholders as time and resources allow but what is really needed is an approach that will ensure the consistent and fair treatment of all industries.

The Crown funds most biosecurity readiness and response activities. Industries usually do not fund biosecurity activities, particularly incursion responses. Thus, there are few incentives for industries to take steps to reduce biosecurity risks to their sectors. 
MAF often gets signals from industries that every pest or disease incursion is to be treated as a top priority. This means MAF does not get information that would enable an assessment to be made of an industry’s true biosecurity priorities. Consequently, MAF may not spend enough on biosecurity, or spend too much, or spend money addressing risks that are not priorities. What is needed is a joint Government/industry approach that will improve priority setting to ensure the best use of limited resources.

Assessment of Government/industry agreements vs objectives

This table sets out a summary overview of how the preferred option measures up in terms of the objectives and therefore also in terms of the degree (low, medium or high) the benefits will be realised.

	
	Government/industry Agreements vs Objectives

	
	Objective 1
	Objective 2
	Objective 3

	
	Effective and efficient management of biosecurity risks
	Agency and industry cooperation
	Ability to handle future change

	Government-industry agreements
	High. Met from sector planning, and increased awareness of risks and planned mitigation. Parties know who does what, and funding arrangements. Means responses can be quicker, smarter.
	High. The agreements are negotiated and will foster cooperation, shared understanding. The legal empowerment and the agreements will make roles and responsibilities clear.
	Yes. The agreements themselves will be able to be kept current.


Option analysis

MAF investigated the following options for joint decision making and cost-sharing with industries:

Option 1: Use existing legislative powers - mandatory cost-sharing

Government could remain the sole decision-maker and recover funds from industry using Biosecurity Act powers. This would encourage industries to consider the costs of biosecurity services. It would not, however, assist planning and priority setting, nor would it allow industries to directly influence the level of service or improve service delivery.

Option 2: Use existing legislative powers - national and regional pest management strategies

Any person may develop a national pest management strategy (NPMS) under the Biosecurity Act. NPMSs set out: the strategy for addressing an organism or groups of organisms; who has responsibilities under the strategy; and how the strategy is to be funded. 
Industries do not want to use NPMSs for priority planning. NPMSs have a reputation of being cumbersome; the varroa NPMS took four years from inception to approval. Only three NPMSs have been approved since 1998. NPMSs cannot deal with unknown organisms because they must specify which organisms they apply to. This means that NPMSs cannot, for instance, provide surveillance for particular symptoms where the organism is unknown.

Regional pest management strategies (RPMS) serve the same purpose as NPMSs at a regional level. Many industries operate across a number of regions and the pests of interest to them require national-level planning, so RPMSs are unlikely to be useful. Only two RPMSs have been produced with industries.

MAF did consider whether an amendment to the Biosecurity Act could address some of the limitations of NPMSs and RPMSs. MAF prefers to start afresh with a new process (see option 4). MAF will review the role and design of these strategies as part of a project on the future of pest management.

Option 3: joint decision-making only

MAF also considered joint decision-making without cost sharing. Under this scenario, industries would be able to tell us what their priorities are, and they could help improve the delivery of activities targeting those priorities. 
However, in the absence of ‘willingness to help fund’ information, MAF would struggle to compare different industries’ priorities. This option would also not provide industries with incentives to take steps to reduce biosecurity risks and invest in readiness activities.

Option 4: Preferred option – an agreement for joint decision-making and cost sharing

MAF prefers to see government and willing industries entering into an agreement covering joint decision-making and cost sharing for readiness and response activities. Cabinet supports this option and has directed MAF to develop an agreement with willing industries by mid-2011. 
Industries that are not willing to sign the agreement will have no decision-making rights. MAF will consult them (as is present practise), but government will remain the sole decision-maker. Crown funding may be phased out for some surveillance programmes unless the activity also provides significant public benefits. MAF may not undertake some readiness activities requested by industries, and may choose not to respond to some incursions.

MAF may also use Biosecurity Act powers to recover costs from a non-signatory industry, where the industry is a clear and material benefactor, or ‘free-rider’, of a particular response.

MAF is developing a master deed that will set out the high-level parameters for a partnership between MAF and industries. The master deed will describe how joint decision-making and cost-sharing works. Below the master deed, operational agreements with each industry will set out the details relevant to that particular industry. The operational agreements will be agreed separately and reviewed and updated on a regular basis.

Joint decision-making and cost sharing for biosecurity readiness and response will: 

· improve the design and implementation of biosecurity activities; 

· improve the timeliness of decisions when incursions occur; 

· reduce uncertainty for industry about whether and how the government will respond;

· expand the capability and capacity beyond what MAF or industry has on its own; and

· reduce the amount of resources wasted on activities that are not priorities. 

The overall financial impact on the government is unknown, but is within the government’s control as a joint decision-maker. There may be increased investment in readiness as industries propose new activities that are a priority for their industry and which also offer public benefits that the Crown is willing to fund. 
Fewer government resources are likely to be needed for existing readiness programmes and responses that are currently fully Crown-funded. Cost savings may also occur where industry knowledge is able to improve the cost effective delivery of activities, and where industries do more things to mitigate their biosecurity risks.

Industries will incur costs from activities they agree to cost-share. The total cost will depend on how much biosecurity industries are willing and able to spend. 
Consultation

Some industries remain very opposed to cost-sharing, so there is a risk that only a few industries will sign the joint government-industry agreement. Industries have been similarly opposed in the past when MAF has asked them to contribute to the costs of a biosecurity activity. However these industries have shared costs where they have determined that the activity is worthwhile. 
The specific themes that arose at the stakeholder meetings were:

· the need to be clear about the way and degree that domestic industries can influence biosecurity border standards;

· support for the need to focus on readiness/preparedness planning;

· questions around levies and how these will be applied; who will pay - particularly in industries with large numbers of people who are not members of industry associations; questions around the operation of the levy mechanisms; 

· how will the mandate of the industry association involved be assessed, and how will those not members of the association(s) be dealt with;

· questions around whether the Crown will really be bound by the agreement.

All these matters have been considered within the Government/industry work stream and solutions have been developed.

Implementation

Joint decision-making and cost sharing involves a big shift for all parties. MAF will therefore begin collaboration on readiness first, and responses later. MAF and industries will first collaborate on activities that require only relatively small levels of investment. 

The Government will fund the costs of administering the agreement for the first six years of its operation. The Crown will fully fund responses for three years from the date that the agreement comes into effect. To ease industries’ transition to cost sharing, MAF will offer a 60% reduction in their readiness cost shares for each of the first two years, a 40% reduction for the following two years, and a 20% reduction for the third two years. 
D: Options to Improve Pest Management 
Established pests have the potential to cause significant impacts to New Zealand’s economy, environment and human health. The direct financial costs of pests are estimated at $1.3 billion per year or the equivalent of 0.73 per cent of gross domestic product. There are additional environmental and socio-cultural impacts that are difficult to estimate. Government agencies and other participants in the biosecurity system spend $970 million directly managing pest impacts, including quarantine and border control costs, surveillance, research and pest control.

The pest management system is complex, due to the biological nature of pests and the differing impacts they have. There are many parties involved in managing pests, including central government agencies, regional councils, industry groups, Maori, non-Government organisations, landowners and the public. These participants carry out a range of pest management activities, to protect a range of economic, environmental, human health and socio-cultural values.

Under the current system pests are not always managed in the best way, in other words:

· some pest management is not happening when it should;

· some pest management is happening when it need not;

· some pest management is not as effective as it could be; and

· some costs are not fairly distributed.

In 2008, MAF and regional councils commissioned separate reports on the future of pest management, to assess whether the current system is fit for purpose for the challenges ahead.

Overall the reports found that New Zealand’s pest management systems are well advanced but identified the following areas for improvement:

· pest management roles and accountabilities are not clear enough;

· Crown obligations as a ‘good neighbour’ landowner do not match those of other parties;

· the legislation underpinning pest management activities is outdated;

· physical control and monitoring tools are insufficient for future needs; and

· collective action and participation is insufficient.

Key agencies, industry and Maori have been working together to address these problems. The Plan of Action aims to ensure pest management systems are fit for purpose for the next 25 years and captures all of the proposed legislative and non‑legislative changes needed to do this.

The improvements to the pest management system will not result in sweeping changes to the way things are done currently, but will have a big impact longer term.

Although the proposals may result in additional regulation, the intention is that this regulation will be more robust and reasonable, and overall less costly than existing regulation. Most of the regulatory proposals are to guide how the regulators undertake their activities, rather than directly imposing greater regulation on the public and businesses.

The legislative changes are described below, in the following sections:

· better tools for collective action

· Crown landowning agencies’ participation in regional pest management

· ensuring timely decisions

· clarifying roles in pest management

· other legislative changes

There are other options that could have been implemented through regulation, however non-regulatory options were chosen in these areas. These include the establishment of a “toolbox manager” for the biosecurity system and a committee to improve engagement with Maori. These proposals are not discussed further in this paper.

Assessment of pest management amendments vs objectives

This table sets out a summary overview of how the preferred option for each of the specific amendments measures up in terms of the objectives and therefore also in terms of the degree (low, medium or high) the benefits will be realised.

	
	Pest Management Amendments vs Objectives


	
	Objective 1
	Objective 2
	Objective 3

	
	Effective and efficient management of biosecurity risks
	Clarity of roles and responsibilities
	Ability to handle future change

	Better tools for collective action
	High.
	Medium. The processes for developing pest management strategies would be clear and communicated. Industry and non-Government groups will be able to use pest management strategies more readily.
	Medium. The tools will be sufficiently flexible to adapt.

	Crown landowning agencies’ participation in regional pest management
	High. Regional pest management will not be undermined by Crown land management agencies not meeting strategy rules. Other parties will not be propping up the Crown.
	Low. The Crown will be more involved in developing regional strategies.
	

	Ensuring timely decisions
	Medium. The Minister’s decisions will ensure that pests are dealt with in a timely way.
	High. Lead accountability for pest issues will be clearly allocated to one party.
	Medium. The Minister can adapt his allocations based on changing circumstances.

	Clarifying roles in pest management
	
	High. Parties will be clear on their role and how they fit within the system. 
	

	Other legislative changes
	Medium. Barriers to effective pest management will be removed.
	Low. A clearer purpose will improve clarity for participants
	


1. Better tools for collective action

National and regional pest management strategies established under the Biosecurity Act provide a mechanism for communities to agree on the control of pests (or sites / pathways where such pests might be prevalent) that are important to them. The strategies balance property rights by setting rules that specify rights and obligations of those parties to which they apply. 

But:

a. there are inconsistencies between different regional councils’ management of pests and approach to analysis;

b. Crown landowning agencies do not fully participate in regional pest management;

c. there is a lack of flexibility in the process for developing and reviewing pest management strategies; and

d. there is an inability to manage the movement of risk goods and craft within New Zealand.

The result is that pests are not always being managed in the most effective or efficient way.
1.1 Option 1: No legislation reform, but increased support and involvement from central government

This option would involve working within the existing legislative framework, but central government taking a greater role in supporting industry and non-industry groups to use pest management strategies. This option could be implemented immediately and would support agency and industry co-operation.

However, the legislation would still present barriers to effective pest management, particularly in relation to national pest management strategies and managing the movement of risk goods and craft within New Zealand. National pest management strategies would be more costly to implement than necessary, both for central government agencies and industry groups.

1.2 Option 2 (preferred): Amend the Biosecurity Act to provide national direction and allow the tools to work as they were intended
This option would involve various amendments to the Biosecurity Act to provide greater national direction for regional pest management strategies and more effective regulatory tools for collective action on pests. The proposed changes will result in better value for money, as interventions will be more effective, better able to respond to performance measures and all pest management strategies will be of a higher standard.

There are clear benefits to central and regional government, as the process to develop a pest management strategy would be more streamlined, and pest management strategies would be more flexible. Allowing pest management strategies to be in place for up to 10 years will result in savings of resources and time to regional councils and other parties with pest management strategies in place.

Streamlining the process for developing a pest management strategy will enable private individuals and groups to more readily use a strategy for collective action on a pest. This will allow them to reduce their costs overall, and ensure that the pests are being managed by those best placed to do so.

Ensuring greater consistency between regions in their approach to analysis and pest classification will make it easier for businesses and other organisations that work across different regions to engage in the development of pest management strategies, and implement their requirements.

National policy direction

It is proposed that a national policy statement and regulations are developed to ensure that pest management strategies are consistent and mutually supportive. This would ensure that national priorities are clearly signalled and that better regional strategies are developed over time.
The national policy statement and regulations would cover:

a. principles for when the government should intervene;

b. principles for who should fund what;

c. principles for pest management decision-making;

d. national priorities for pest management, for example lists of pests to be managed;

e. a process for determining what should be in national and regional pest management strategies and whether a pest meets the criteria under the Biosecurity Act, including requirements to use cost benefit tests;

f. consistent names for pest programmes with the same objectives; and

g. the information to be provided to support a shared performance measurement framework.

The national policy statement and regulations would need to be publicly consulted on before they are finalised and approval sought from Cabinet. All national and regional pest management strategies would be required to be consistent with the national policy statement and regulations.
More flexibility

It is proposed that the Biosecurity Act is amended to allow for more flexible pest management strategies, by:

· Amending the notification provisions for the Minister and regional council to provide discretion for how a proposal should be consulted on, based on the number of people affected by the pest management strategy, the scale of impacts of the pest and the strategy, and the level of support from those affected.
· Allowing the Minister and regional council discretion over whether to hold an Inquiry into a proposed pest management strategy. An Inquiry would be held only where the issue is significant and/or a significant body of persons oppose the strategy.
· Allowing for rules to be added or removed from a pest management strategy without requiring a full statutory review of the strategy.

· Allowing for partial implementation of regional pest management strategies where some aspects are being contested through the Environment Court.
· Amending the requirement for a full statutory review of a pest management strategy from five years to 10 years.
Managing the movement of risk goods and craft within New Zealand

It is proposed to amend the Biosecurity Act to establish a new instrument to regulate activities and access powers to control pathways, including the potential creation of “internal borders” for specified activities within New Zealand. The process to develop these instruments will follow a similar process to developing a national pest management strategy, which involves a risk / cost-benefit analysis, appropriate consultation on the proposal, and a public hearing or Board of Inquiry (as required by the effects, scale or nature of the proposed controls).

It is intended that these instruments would not be used for all potential ways that organisms can be spread throughout New Zealand, but instead used to target specific high-risk pathways and protect high value sites. For example, we might wish to protect the Sub-Antarctic Islands from new marine pests via vessel movement controls.
It is proposed that these instruments are Regulations that can apply nationally or in a particular regional area only. They could cover movement of any risk goods / craft, or particular types of movement or types of people along risk pathways.
Implementation

The national policy statement and Regulations will be developed through the Future of Pest Management implementation programme.

We will prepare a “User’s guide to pest management strategies” to provide those developing strategies with clear advice about what can be done using strategies and how they are developed. This does not currently exist and so there is lots of misinformation about how strategies can be used now.

2. Crown landowning agencies’ participation in regional pest management 

The Crown is not required to meet regional pest management strategy rules, unlike other landowners. This undermines the effectiveness of regional pest management strategies and participation from other landowners, particularly since the Crown is the largest landowner in many regions. This situation has caused escalating tensions between the Crown, and regional councils and landowners over many years.
Regional councils have signalled for several years that the Crown being treated differently to other landowners is undesirable and unfair. When pests that are not being managed spread from Crown land to neighbouring land, the neighbouring landowner is required to manage them, placing additional impacts and costs on this landowner. These landowners are less likely to abide by the strategy rules, or participate in the strategy if they believe the rules are not enforced across all landowners.

In 1995 Cabinet agreed in principle that the Crown should contribute to regional pest management strategies where pests on its land cause external costs to other land holders [Cab Min (95) M 14/5 refers]. Experience shows that this is not being fully implemented, although the Government currently allocates $4.2 million per year to Department of Conservation and Land Information New Zealand for this purpose.

Regional councils, Department of Conservation and Land Information New Zealand have estimated the additional funding required to fully meet existing good neighbour obligations, based on current regional pest management strategy rules. Regional councils estimate the shortfall at $2 million per year, whereas Department of Conservation and Land Information New Zealand estimate the shortfall to be $6 million per year for their agencies only. Other Crown land management agencies may also have increased costs. There is considerable uncertainty around these figures, in particular how much they reflect potential future regional pest management strategy costs.

2.1 Option 1: Status quo

The Crown is not bound to regional pest management strategies. Agencies would continue to allocate funding for pest control as part of their land management functions as they need. There would be no new funding required, unless Crown agencies decided to seek new funding through the annual Budget bid appropriation process to cover the shortfall in funding required to meet RPMS rules. Crown land management agencies would work with regional councils to agree what to spend available funding on.

This option enables the Crown land management agencies to continue to exercise discretion over how much funding is allocated to regional priorities, versus their own land management priorities. The risks of this option are that regional government reduces its support for biosecurity / biodiversity activities in general because the current dual system (the rules for Crown land management agencies owners are different than those for other land owners) undermines the effectiveness of the regional strategies.

2.2 Option 2 (preferred): Crown is bound to regional pest management strategies

As outlined above, it is proposed to develop national policy direction on the content and process of regional pest management strategies. In return the Crown would agree to be bound by regional pest management strategies – but only once they have been made consistent with the national policy statement and regulations.

Under this proposal, the development of the national policy statement will be the key vehicle for managing the Crown’s fiscal risk. It will set out the national priorities and processes to improve the rigour of regional strategies.

On the other hand, fully binding the Crown would improve the Crown’s engagement in relation to regional pest management work and lead to more efficient and effective activities over time. Cabinet Office Circular CO (02)4 states that ‘the general principle is that the Crown should be bound by Acts unless the application of a particular Act to the Crown would impair the efficient functioning of Government. On balance, MAF considers that the benefits of more effective and efficient regional pest management outweigh the residual financial risks to the Crown of being bound.
2.3 Option 3: Crown is bound to regional pest management strategies, but with a fiscal cap in the national policy statement

The national policy direction will not fully mitigate the fiscal risk to the Crown from being bound by regional pest management strategies. To remove this risk entirely, a “fiscal cap” could be set in the national policy statement itself.
MAF considers that a fiscal cap is not an appropriate way of managing financial risks and ensuring robust pest management occurs. It undermines Crown engagement to the strategies, and is likely to result in similar problems to the current state. Regional councils are likely to strongly oppose such a cap.

Implementation 

The Crown would not be bound until the national policy statement and Regulations have been issued, and the regional pest management strategies have been made consistent with them. This is likely to take three to five years. 

A transition provision would be required in the Biosecurity Act so that the Crown is not bound until the regional pest management strategies are aligned to national policy direction. 

3. Ensuring timely decisions

Pest management roles and responsibilities can be found in a number of statutes and across jurisdictional boundaries. Within these, the system has only a few mandatory roles and responsibilities, with the rest being discretionary. Roles tend to be determined on a case by case basis with the principles and processes for making those determinations not clear or consistent.

The roles in pest management are not mandatory because it is considered that those with an interest to act will do so, and therefore there is no need to require action by any particular individual. Where the potential benefits of pest management are broader than the individual, those who benefit will band together and pool their resources based on how much they are willing to pay to avoid the costs of the pest. The role of government is to ensure they have the necessary powers to act collectively and prevent free-riding. Where the benefits of pest management fall on a region or the nation, the regional or national government would contribute respectively.
This lack of clarity leads to debate between parties and delays in making decisions, resulting in pests costing New Zealand more than they should.
3.1 Option 1: Status quo
This option would allow agencies to self-determine lead accountability for particular pest issues. This is a feasible option and would continue to result in adequate pest management in New Zealand. However, it does not provide any further clarity to participants in the system and the problems above will remain. The impacts of pests in New Zealand are often irreversible and therefore we need to be proactive and prepared to respond to emerging risks. The status quo would not allow New Zealand to take the opportunities available to improve effectiveness of the pest management system.

3.2 Option 2 (preferred): Allow the Minister for Biosecurity to determine lead accountability for particular pest issues on a case-by-case basis
This option proposes that where it is not clear which party should be accountable for a pest issue, the Minister for Biosecurity could assign accountability to a lead party. The Minister would also identify any other parties with an interest in the decision who would also need to be involved.
The Minister would require a party to make a decision about whether to take action – but could not require that party to make a particular decision. Ideally the Minister’s decision would be binding for all central and regional government agencies to make a decision.
The process would be used only where no one assumed responsibility for a particular pest issue, or where the debate between participants is taking too long to resolve. It is expected to be used rarely – but even its existence should drive better behaviours.
It is proposed that in making this decision the Minister is advised by a small group of people (three to five) representing pest management participants. This option fits well with the Minister’s existing functions under the Biosecurity Act (to provide for the co-ordinated implementation of the Act). An advisory group representing participants would remove the potential for conflict of interest (or perception of conflict), and ensure that the Minister has the best information available. 

3.3 Option 3: Appoint a statutory committee to determine lead accountability for particular pest issues on a case-by-case basis
This option would largely be the same as Option 2 above, but with a statutory committee determining accountability rather than the Minister for Biosecurity. The statutory committee members would be appointed by key pest management participants (MAF, Department of Conservation, regional councils and Maori).

This option would potentially allow a broader range of perspectives to be considered, and will be independent of particular priorities. However, the committee members may not fully understand the breadth of the issues, and may find it difficult to consider issues from a whole of New Zealand perspective. This option would be more expensive and would probably result in less timely decisions because of the added complexity of working with a multi-party grouping. It is also slightly unusual for a statutory committee to have the power to determine accountability for issues.
Implementation

It is intended that the procedures and criteria for how the Minister of Biosecurity assigns lead accountability will be specified in Regulations under the Act. These Regulations will be developed through the implementation phase of the Future of Pest Management project, beginning in September 2010. The types of issues to be considered in developing the Regulations are:

· how the process is triggered;

· the circumstances when the Minister can refuse an application;

· the criteria for the Minister to use to determine who should be responsible;

· the decision-making process that the Minister would use;

· how the Minister would communicate its decisions to affected parties and the public;

· the opportunity for the public to be involved in the process.

The advisory group will also be established through the implementation phase of the Future of Pest Management project.
4. Clearer roles and accountabilities

MAF is responsible for oversight and leadership for pest management and regional councils have a role in pest management in their regions. Pest management roles and accountabilities are also to be found in a number of statutes. As a consequence, the many players involved in pest management have differing expectations about who is meant to be responsible for what.
4.1 Option 1: Assign roles and responsibilities for particular issues to individual agencies
This option would involve assigning types of pest management issues to individual parties in advance of a particular situation arising. On the face of it, this seems like a desirable situation and would result in the greatest clarity of roles. However, in practice, it would be very difficult to do this in a meaningful way, as the issues are not usually clear-cut and therefore cannot be squarely placed within a particular area. It is also difficult to predict and determine the particular circumstances around a pest management issue before the situation arises.

This option may not be desirable anyway as the high level of interdependence between the parties means that they are required to collaborate and share their knowledge and expertise, creating greater efficiency. Rigidly assigning roles for particular issues would also mean there is a risk that decisions would not necessarily be made by those best placed, and so decisions may not take into account the full range of impacts and information.

This option has not been considered further as it is cannot be implemented in a meaningful way.

4.2 Option 2 (preferred): Assign oversight and leadership functions for MAF and regional councils
This option involves specifying oversight and leadership functions at the national and regional levels. Specifying oversight and leadership functions for pest management in the Biosecurity Act will reduce uncertainty in the pest management system, by giving clear responsibility for national and regional leadership in pest management. It is intended that the functions specified would not be exhaustive, but would indicate the types of functions to be undertaken.

MAF would be responsible for:

· acting as leader for pest management systems overall;
· developing, monitoring implementation of, and reviewing agreed strategic directions for the pest management systems;
· providing support to decision-makers, to ensure that the best approaches to pest management can be chosen;
· facilitating communication and cooperation between those involved in pest management

· promoting and supporting collective action where that will enhance effectiveness, efficiency or equity of programmes;
· carrying out pest and pathway management programmes to protect the public interest where best placed to do so;
· leading collective work to ensure that necessary pest management tools are available and used effectively;
· accepting accountability when the Minister gives it.

Regional councils would be responsible for:

· Acting as leader for the pest management systems within a region

· Working to ensure that pest management in the region optimally contributes to relevant community strategies

· providing support to decision-makers, to ensure that the best approaches to pest management can be chosen;
· facilitating communication and cooperation between those involved in pest management;
· promoting and supporting collective action where that will enhance effectiveness, efficiency or equity of programmes;
· carrying out pest and pathway management programmes to protect the public interest where best placed to do so;
· regulating pest management where that is necessary to ensure that equity or economic efficiency objectives are met;
· leading collective work to ensure that necessary pest management tools are available and used effectively;
· supporting the national pest management systems and accepting accountability when the Minister gives it.

Implementation

MAF and regional council leadership functions will be specified in the Biosecurity Act. This will be supported by the National Plan of Action.
5. Other legislative changes

There are a number of other changes that will streamline the legislation, discussed below.
5.1 Biosecurity Act – purpose of Part 5
The current Part 5 of the Biosecurity Act provides for “the effective management or eradication of pests and unwanted organisms”. This purpose statement does not provide for all areas of modern pest management, such as pathway or site-specific management.
An expanded purpose statement to Part 5 of the Biosecurity Act would extend it from providing for the effective management or eradication of pests and unwanted organism to include the following matters:

· preventing or reducing the unwanted damage caused by harmful organisms that have established;

· ensuring that pest management strategies are effective and efficient in achieving environmental, economic, human health and socio-cultural outcomes; and

· ensuring that costs associated with pests and pest management programmes are fairly distributed.
5.2 Biosecurity Act – name of regulatory instrument
The key legislative tools under the Biosecurity Act for pest management are the national pest management strategy and the regional pest management strategy. The term “strategy” implies that these tools are strategic in nature, when in reality they set out specific rules for how pests will be managed. This name creates unnecessary confusion.

It is proposed to change the name of “pest management strategies” to “pest management plans”.
5.3 Ombudsmen Act – application to management agencies
The Biosecurity Act provides for a management agency to be a Department, a regional council, a territorial authority or a body corporate. Although some management agencies, such as departments or regional councils, are subject to the Ombudsmen and Official Information Acts, body corporates are not.
Management agencies under the Biosecurity Act are responsible for the exercise of significant statutory powers, and therefore meet Legislation Advisory Committee guidelines for agencies that should be included. The Official Information Act 1982 applies to all organisations that are listed in Parts 1 and 2 of Schedule 1 of the Ombudsmen Act.
It is proposed that Schedule 1 of the Ombudsmen Act is amended so that management agencies under the Biosecurity Act are subject to the Ombudsmen Act and Official Information Act.
5.4 Wild Animal Control Act and Wildlife Act

The Wild Animal Control Act and the Wildlife Act contain barriers to efficiently managing the animals that fall under them. There are three proposed changes to remove these barriers:

· Remove possums and wallabies from the Wild Animal Control Act, transferring the current feral range controls for wallabies into a deemed pest management strategy

· Reverse the default position in the Wildlife Act, so that species that are introduced to New Zealand by humans (deliberately or accidentally) are not wildlife unless declared to be so by listing on one of the schedules.
· Remove the Wildlife Act provisions that empower or restrict the ability of local authorities to control partially protected and unprotected birds.
Consultation Process

This section describes the consultation activity that has been an integral part of the Biosecurity Amendment Bill project. This project involved consultation on the entire suite of proposed changes to the Biosecurity Act as a package. MAF accommodated feedback via the Biosecurity Amendment Bill project even when effectively duplicating consultation that had been done through other projects.  
The other projects or work streams that have been run with there own consultation activity are government/industry agreements, reforms to pest management, extension of jurisdiction into the EEZ, Farms On Line, and the work area around the joint border management system. In all cases this consultation was additional to that described below.  

Who was consulted
A wide and diverse range of stakeholders were covered by MAF’s consultation, including primary industry groups, organisations and groups with interests in New Zealand’s borders, organisations with a marine focus, iwi groups and other Maori stakeholders, Crown Research Institutes, NGOs, regional councils and territorial authorities. Specific parties included (this is not an exhaustive listing):

Animal Health Board

Businesses operating in accordance with pest management strategies

Fonterra

Heinz Watties

Importers

Customs Agents

Port and associated businesses: e.g. Kiwi Car Carriers 

Shipping Lines and Airline operators

Airport operators

Airline service and cargo businesses

Industry representative bodies (travel, pest management, primary production, primary processing, etc, e.g. Federated Farmers, MWNZ, MIA, Forestry Owners Assn, NZ Grain and Seed Trade Assn, Horticulture NZ, Nursery and Garden Industry Assn, NZ Flower Growers Assn, NZ Fresh Produce Importers Assn, NZ Retailers Assn, Pork Industry Board, Port Companies of NZ, Board of Airline Representatives, Customs Brokers and Freight Forwarders Assn, NZ Shippers Council, Vets Assn)

Transitional Facility Operators, Quarantine Facility Operators, Zoological Parks

Government Agencies were consulted and invited to two separate briefing sessions that were held around the timing of each of the stakeholder consultation rounds. Government agencies were also given the opportunity to make written submissions.  
Those agencies that attended included MFAT, Fisheries, NZFSA, ERMA, Health, Customs, DOC, Maritime NZ, Transport, AgResearch.

What form the stakeholder consultation took
MAF consulted stakeholders through two phases of targeted workshops, each supported by a separate published information paper [Information Paper No. 2009/06 and Discussion Paper No. 2010/01 refer] that was distributed widely for comment and placed on MAF Biosecurity New Zealand’s public website.

First round of consultation

The first round of workshops were held in November 2009 in Auckland and Wellington. MAF produced an information paper which it distributed widely to over 300 stakeholders from a broad range of industries and interests, along with an invitation to attend the workshops. The information paper set out the drivers for change, explained how MAF Biosecurity New Zealand would like to be able to work in the future, and what changes would be needed in the Biosecurity Act to achieve this. 

Thirty stakeholders attended the Auckland workshop, and 35 attended the Wellington workshop. MAF used these workshops to set the scene by explaining MAF’s key areas of change, and problems identified in the Act as it stands. It also used the workshops to get feedback from stakeholders by having them discuss the proposed changes in mixed groups (for example, having border groups discuss with primary industry groups). MAF also answered questions and took note of suggestions for other areas of possible change.

Second round of consultation

The second round of workshops were held in February 2010, again in Auckland and Wellington (during both rounds of consultation, MAF considered holding a workshop in the South Island as well, but decided that there would not be sufficient interest in a South Island workshop to justify the cost). For this round, MAF identified around one hundred and fifty key stakeholders and directly invited them to attend the workshops; MAF then distributed a summary of proposals document to its wider list of stakeholders, along with an invitation for these stakeholders to attend the workshops if interested.

The summary of proposals document described in greater detail each areas of amendment. 
The number of stakeholders attending each workshop was very similar to those from the first round of consultation. MAF used these workshops to explain in detail the proposed changes to the Biosecurity Act, and followed a similar agenda to the one used in the first round of workshops to receive discussion and feedback from mixed groups of stakeholders.

MAF recorded feedback and discussions from the workshops, and analysed this along with the written submissions received afterwards. Feedback from consultation informed the policy development of the Biosecurity amendments.
Limitations on consultation 
MAF chose to undertake the targeted consultation described above because of working to extremely tight deadlines to complete the amendments within the timeframe agreed to by the Minister of Biosecurity. 
The Minister agreed in August 2009 that amendments to the Biosecurity Act should be progressed through an amendment Bill introduced in approximately August 2010. To meet this deadline, the Cabinet paper must be ready to go to Cabinet in May 2010, meaning that MAF is working to a shorter timetable than might otherwise be desirable for Cabinet papers of this size and complexity.
MAF did not consider it would be possible to meet its deadline through a typical public submission process, so the process of consultation outlined above was adopted. 
Of importance, MAF considers that it has received more value out of the targeted consultation process described above than it would have from the usual broad consultation process. The consultation process chosen encouraged stakeholders from across the biosecurity spectrum to exchange views and understand others’ perspectives on the specific issues and proposals under consideration, as well as the greater biosecurity system in general. MAF considers that this open exchange far better facilitated understanding and encouraged direct feedback than the typical public submission process. The targeted consultation process was possible because of MAF’s established stakeholder networks.

Key Feedback Received
All comments arising from the workshops were recorded and considered as part of MAF’s analysis, as well as written comments in response to the information papers. MAF did not undertake to publish a formal summary of these comments but specific discussions/response was provided to certain stakeholders as appropriate.
In total MAF received more than 50 written submissions, from a range of industry groups, non-industry groups and individuals, Government departments and regional Government, in addition to the comments, questions and discussions recorded at the two sets of workshops. Overall though, the objectives sought and the suite of changes that comprise this amendment have received significant stakeholder support. If there was one area that is still of concern to the affected stakeholders, it is the Government/industry agreements. This and other specific themes of the stakeholder feedback have been explained in the body of the options analysis. 
Monitoring and Evaluation

This section describes the monitoring and evaluation approach to assess the effectiveness of the proposed changes to the Biosecurity Amendment Act. 
As part of the Government's drive for "less and better regulation" MAF like other departments is required to complete for the Minister of Finance and Minister of Regulatory Reform an annual plan for regulatory review. At a high level then, this ensures annual consideration of the regulatory biosecurity risk management regime. With the eventual passage of the Biosecurity Amendment Bill, the risk will be that this will lessen the rigour given to assessing the regime – certainly in the immediate ensuing years. MAF considers it important to mitigate this risk and ensure that appropriate consideration is in fact given to the workability of the legislative regime at this highest level.

MAF is subject to the usual reporting obligations of a Government Agency. In this context the Output Plan – Vote Biosecurity (and supporting cascade documents which expand and give effect to the intent of the Output Plan) contain specific performance measures which individually and collectively provide a sound platform for monitoring the overall effect of the changes that will be implemented as a result of the biosecurity Amendment Bill. These performance measures (as prepared for the 2009/2010 year) will need to be updated in due course to fully reflect the legislative changes. 
Also the performance measures do not comprehensively cover the full range of activity that will arise from implementing the legislative amendments - notable omissions are in the area of Farms On Line and Government/industry agreements. Performance measures will be needed in terms of implementation and on-going operational performance. 
MAF is a party to the Border Sector Governance Group along with Customs and Immigration. Through this Group’s oversight various novel border management approaches are being trialling or introduced primarily to implement the trans-Tasman travel priorities. An associated project is the Joint Border Management System (JBMS) which will provide the operational infrastructure for these initiatives. In both these areas specific attention is being given to monitoring and evaluation.

Performance measures will be measurable. Thus evaluation would be able to be informed by quantitative information, but may involve some subjective assessment where appropriate. 
Monitoring and evaluation will fall to MAF, but in some areas other effected parties may establish (by themselves or in conjunction with MAF) other monitoring approaches. For example it is anticipated that in the areas of pest management and Government/industry agreements the parties directly involved will take a lead interest in monitoring. 
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1. Options Analysis: Improving Use of Information
In order to effectively use modern risk assessment techniques, MAF needs information about imported goods, craft, and passengers. MAF has long standing relationships with the New Zealand Customs Service, and certain information about incoming cargo supplied by Customs is vital for biosecurity risk management. Nevertheless, there are limitations with the information that is currently available, and the Biosecurity Act does not empower MAF to require the range of information necessary for making decisions at the border on its own behalf. 
The use of early information about incoming goods, craft and passengers before they arrive in New Zealand will be important to enable a pre-arrival assessment of the risks posed and thus enable biosecurity inspectors to be ready to respond in a way that best manages biosecurity risk while facilitating clearance. 
Another aspect driving change is the ability to share information with other Agencies while meeting the principles of the Privacy Act 1993. The intention is to enable sharing personal information with the objective of managing compliance, offence and crisis situations. In order to remove doubt about what information can be disclosed, it is proposed to insert a disclosure provision in the Biosecurity Act.
Option 1 – The status quo 

The status quo would be for MAF not to amend the Biosecurity Act and thus continue without the legal power to require the needed information and have to get what information we can through Customs through information sharing arrangements. 
Thus the weakness in the information provisions and constraints on the ability to share personal information means working forward with an unclear legal situation. This would continue to frustrate the day-to-day operations of the biosecurity system. It could lead to an overall constraint on the effectiveness of the biosecurity protection as advance information is becoming fundamental to modern biosecurity processes. Further in terms of information sharing, the omission of a disclosure provision could be a major limitation in a major border compliance investigation. 
Option 2 – Legislative Amendment
The Biosecurity Act would be amended to improve information management. There are three specific effects that the amendments will achieve:

· obtain information about arriving goods, craft and passengers
· the ability to use information about arriving goods, craft and passengers that was received prior to arrival

· the ability to disclose personal information with certain Agencies.

Accurate and timely information provides the basis on which risk profiling and the decisions for passenger and goods clearances can be made. The information needs of MAF do not exactly correspond with the needs of Customs and therefore MAF cannot achieve a fully effective biosecurity system with the information gaps/limitations that currently exist. Improved information will allow for the development of joint systems and the capture of benefits in agency co-operation and streamlining.

Getting pre-arrival information before goods, craft and passengers arrive in New Zealand is already being negotiated with international agencies/port companies. This early information will best meet the biosecurity risk management and efficiency objectives. The Biosecurity Act needs to be amended to enable an inspector to use that information for risk profiling and passenger/cargo clearance decisions. The overall benefit is improved effectiveness and efficiency in biosecurity management.

Information disclosure, will assist agency co-operation and the overall performance of the border agencies in terms of effective risk management. 

2. Options Analysis: Use of Electronic Systems
The Biosecurity Act does not reflect the significant advances in technology that have occurred over the past decade. The Act requires some functions to be carried out in a manual way, such as passenger declarations and goods inspection. For other functions, there is uncertainty about whether available (or future) electronic systems can be used to support biosecurity risk management. An ability to use electronic devices and systems with legal certainty is necessary for MAF to improve risk targeting and manage risks in a more efficient way. Electronic systems could be used to:

· enable passengers to make declarations electronically rather than via the current paper-based declaration card. This could mean passengers are able to make declaration earlier, such as in the departure country or during flight;

· capture and store information to support the development of risk profiles, inform risk assessment and decision-making, and maintain records of non-compliance. This means MAF could better use information to target those not complying and facilitate those who are; and

· issue directions, authorisations and clearance to goods, where appropriate. This means MAF could better target resources to areas of high risk and focus efforts on non-compliance.
Option 1 – Status Quo 
No legislative change. This option does not enable MAF to fully implement new border system initiatives agreed to by Cabinet, and therefore the potential benefits of these would not be realised. MAF’s ability to become more efficient and effective at managing biosecurity risks would be limited, and where passenger and cargo volumes increased there could be a detrimental impact on biosecurity risk management at the border unless significant additional resources are available. 
Option 2 – Legislative change to enable electronic systems to be used as an aid to clearance decision-making 

This provides only for a specific and limited use of electronic information e.g. for risk profiling and risk assessment; but an inspector would still be required to give directions, authorisations and issue clearances. This option would clarify that MAF could use electronic systems as a tool in this limited way, but it would still not fully enable moving to the new future state for the border systems.  
Option 3 – Enabling amendment to allow MAF to fully use electronic systems

This includes being able to use electronic systems as an aid to decision-making e.g. profiling, risk assessment and also to do the full range of things an inspector can do, including direct, authorise and communicate clearances for cargo and passenger baggage, where appropriate. This option enables the use of electronic systems to automate certain biosecurity functions. This option would allow MAF to take advantage of new technologies in future. 
Enabling electronic systems to be used at the border for the full range of functions will enable MAF to become more efficient, and be able to target resources in the most appropriate way to best match biosecurity risk. It will enable MAF to implement initiatives which use already available technologies such as the Joint Border Management System and x-ray image transfer. This will also enable MAF to take advantage of technologies that become available in future. 
Using electronic systems will help facilitate trade and passengers at the border, and this streamlining will reduce costs for importers. Resources can also be used to strengthen enforcement activities to target those who do not comply with biosecurity requirements. 
Recommendation

Option 3 is the only solution that enables MAF to fully use electronic systems in the future for passenger and cargo clearance processes. This includes being able to use electronic systems as an aid to decision-making and also to potentially automate some functionality in accordance with the biosecurity management system. Thus it is the only option that enables full benefit realisation. 
Enabling electronic systems to be used at the border for the full range of activities may mean there are additional capital and set-up costs to MAF or the Crown, where decisions are taken to upgrade or implement particular electronic systems such as the Joint Border Management System. These costs would be assessed at the time and the case made subject to the usual process scrutiny. These costs cannot be quantified at present. 
3. Options Analysis: Improving Inspection Methods
When an inspector determines whether to clear goods for entry to New Zealand, the legislative criteria obligate physical/visual inspection of risk goods. While this can be an important way of assessing risk, it is not always the most effective way to do so. In some cases, visual inspection will not enable the inspector to be satisfied that there are no risk organisms present (for example viral and bacterial diseases). In others, thorough visual inspection is not practical as it would involve dismantling or damaging the goods. The sheer scale and nature of New Zealand’s import trade means it is not viable, nor efficient, to visually inspect every imported risk good. 
Option 1 – Status Quo

Retain the obligation for visual inspection in order for an inspector to be satisfied that biosecurity requirements have been met and that biosecurity clearance can be given. 
There are no clear benefits of retaining the requirement for inspectors to visually inspect all risk goods. Compared with the alternatives, the status quo is resource intensive, and does not enable any future improvements in streamlining clearance procedures. MAF would not be able to take advantage of modern technologies and tools for clearance processes and therefore would not realise the full benefits of the already agreed initiative by Cabinet that support improved efficiencies in the border system. 
Further MAF is aware that resources are not able to be employed in the most effective manner because of the obligation to visually inspect risk goods, rather than being targeted to risk appropriately. The legislation is hampering MAF’s ability to implement the most effective and efficient biosecurity risk management inspection service modern techniques would allow. 

Option 2 – Remove obligation to visually inspect, be silent about methods

Remove the obligation for visual inspection but leave the legislation silent on the methods an Inspector can use to be satisfied that no unwanted pests or diseases will come into New Zealand.  
This option enables MAF to utilise the full range of modern inspection techniques available, and to engage them in any manner or combination wanted.  It also enables the implementation of the new border system and initiatives already agreed by Cabinet. Methods can be matched to risk and inspectors would appear to be given open flexibility. Being silent on methods, arguably future proofs the legislation and creates opportunities for MAF to explore, innovate and use better, more efficient and effective ways of managing risk.
However, because this option provides no clear empowerment for inspectors, there is no transparency about the measures that can be employed.   
Option 3 – Remove obligation to visually inspect, inclusively list methods

Remove the obligation for visual inspection and list the variety of different information sources and intervention methods that an inspector may use to give clearance. The list of intervention methods would be inclusive, and expressly allowing for other and new methods. This option would enable not mandate the use of any specified tool(s) but give a list of tools that may be used as appropriate. 
As with option 2, option 3 enables MAF to utilise the full range of modern inspection techniques available, and to engage them in any manner or combination wanted. Option 3 also enables MAF to implement the new border system and initiatives already agreed by Cabinet.  
Option 3 would enable MAF to implement the new border system and initiatives already agreed by Cabinet. They would enable resources to be targeted to risk and give MAF flexibility by enabling inspectors to use the information and intervention methods which are most appropriate (most effective) to manage risks or verify that effective risk management has occurred for the risk goods in question. Having the clear legal platform enabling the use of a range of inspection methods also enables cost efficiencies to be captured by selecting the least costly method of achieving the necessary level of biosecurity efficacy required. 

The use of an inclusive list future proofs the legislation and creates opportunities for MAF to explore, innovate and use better, more efficient and effective ways of managing risk. 
Recommendation

On balance, option 3 provides greater clarity for inspectors around the use of the power and process for using the power, and this aligns best with the Legislation Advisory Committee Guidelines. It also provides greater reassurance/certainty for some stakeholders and the public about what sorts of tools are used, and that the level of biosecurity protection is being maintained or enhanced. 
4. Options Analysis: Improve Management of post-clearance Biosecurity Risk
Currently it may be most appropriate or cost-effective for an, or some, aspects of risk management for certain risk goods to occur after biosecurity clearance has been given. However, the problem is that under the Act MAF has few tools available to allow it to proactively manage risk goods to prevent an incursion once the risk goods are cleared for entry. The only current existing tool that can be used is the creation of regulations, but this can only be used in limited circumstances, to manage certain risks (e.g. those posed by some waste products). 

Of course, incursion events are managed using the extensive range of incursion powers in the Act; but the point is that these amendments are to manage risk post-clearance to prevent an incursion event.  

MAF sees significant value in improving our ability to proactively manage the post-clearance residual risk posed by imported goods. This would allow MAF to better manage risks across the border system, including, pre- and post-clearance. In turn, this should reduce both the costs on industry to comply and the resources needed for an incursion response. 

MAF has investigated a number of options to allow for improved proactive management of post-clearance risk, as detailed below. 
Option 1: Education about post-clearance risk management needed for certain goods

Educative communications could be used to encourage people importing or using imported goods to take, or not take, certain actions to better manage post-clearance risks. This is a non-regulatory option. This option may be valuable in some cases where the user-groups are large and diffuse and the actions needed are simple. It would likely be effective for those who are willing to comply. This option has the advantage of being the only one that does not require any new government regulation. 

However, as this option is not a regulatory approach, it does not place any legal obligations on people to follow the education messages. Therefore it is not likely to be effective at improving risk practices across the full range of users or holders of goods that would benefit from better post-clearance risk management. 

Option 2: Legislative changes to empower post-clearance risk management
This option incorporates three amendments.

A new regulation-making provision

A new provision could be created that directly enabled the creation of post-clearance requirements for general biosecurity risk management purposes. The new power would need to be broad and enable regulations to be made for the purpose of prescribing post-clearance risk management for imported risk goods. Regulations could then be passed as considered necessary in order to manage post-clearance risks. This would be useful when it was necessary to regulate all parties that may come into possession of certain imported risk goods.
MAF would be able to enforce non-compliance with the requirements of any regulations passed. Post-clearance requirements developed through the passing of regulations carry advantages around rigour of process and consultation. 
To users and holders of risk goods, there would be compliance costs associated with the requirements set by regulations. These would be very specific to the situation and requirements, and can not be assessed at this time. As part of the Cabinet/RIS process to be complied with at the time, a cost-benefit analysis would need to occur before any new regulations were made. There would also be costs to MAF when develop and promulgate regulations and to enforce non-compliance, but such business as usual costs are not expected to alter base-line funding. 

Expand the scope of import health standards to enable inclusion of post-clearance requirements

Another option would be to expand the scope of import health standards to allow them to specify requirements that must be met post-clearance (i.e. in addition to requirements prior to clearance). For this to be enforceable there would need to be a requirement that all persons in ownership or possession of imported risk goods in New Zealand have to meet applicable post-clearance import health standards requirements. [See below “Improve importer responsibilities”] 

This approach has definite value in situations where there is a discreet group of users of the imported goods in which MAF has a level of trust and an ability to identify and audit to ensure compliance. 
This approach creates transparency of all biosecurity-related requirements across each category of risk goods as post-clearance requirements would be developed and consulted through the normal import health standard’s process. It also has the advantage of making use of well-established existing science and processes for developing requirements to manage biosecurity risk. In some cases, post-clearance requirements could be used for existing imported risk goods instead of the transitional facility system. 

This may reduce overall costs on industry, while not affecting biosecurity risk management. However, the costs may fall differently. To users and holders of risk goods with post-clearance requirements there will be costs to comply with the requirements. These would be very specific to the situation and can not be assessed at this time. A test of feasibility and assessment of cost would occur before any new requirements were set in an import health standard. Such tests are part of the mandatory criteria to be set out in the section that empowers the making of an import health standard.

For MAF there will be costs to develop and promulgate the requirements, audit compliance and to enforce non-compliance. These costs would be incurred with the usual work on import health standards, and no change to MAF’s funding is anticipated. Generally the administration costs associated with a tertiary instrument are less than those associated with regulations. 

A specific provision to provide for conditions to be applied to clearance

This would require amending the Act to enable conditions to be applied by an inspector when issuing clearance. A high level list of the range of conditions that might be applied would be specified. Individual import health standards could then specify the particular conditions that could be applied to that category of goods and an inspector could have discretion to apply the conditions (informed by a MAF procedure that would instruct on the type and use of conditions). 
An example is that the quarantine requirements normally applied to imported pet dogs is waived for seeing-eye dogs, but there are still some basic conditions that an owner could follow (e.g. take the dog to a vet immediately if there is any sign or symptom of illness; keep the dog on the owners property unless in its harness or on a leash) that can substantially mitigate the residual biosecurity risk. 
The use of conditions on clearance creates flexibility for requirements to be applied only as needed, rather than in relation to an entire category of risk good. This means that costs would only be imposed on users where absolutely necessary. There would be associated costs to develop the requirements, audit compliance and to enforce non-compliance (note that enforcement is likely to be responsive and not proactive); but as with the other areas these costs would be absorbed into current base-lines.  

Recommendation
MAF’s policy intention is to allow for proactive management of a range of potential post-clearance risks associated with imported goods. As the amendments under option 2 would be appropriate in different circumstances depending on the type of goods and the associated biosecurity risks, MAF considers that the issue warrants this multi-tooled approach. That is, that each of the legislative options should be progressed for use on a case-by-case basis.

Making the legislative amendments of option 2 does not rule out the use of educative communications. These could be used either as a tool on their own where the risks were relatively low, or to support the regulatory approaches outlined in option 2. 

5. Options Analysis: Improve Importer Responsibilities
There is a lack of clarity about obligations and responsibilities in New Zealand’s import system. Currently under the Act, MAF sets the requirements for goods to be imported into New Zealand. The Act effectively places the responsibility on MAF to set requirements to ensure that imported goods do not present a biosecurity risk, placing full reliance on the “point” of MAF inspection at the border. In the case of “risk goods” as defined in the Act, these requirements are set out in an import health standard. This promotes two behaviours that are not conducive to effective biosecurity management: 
1. 
Some importers routinely present consignments of certain risk goods for clearance that do not comply with the import health standard requirements. They do this knowing that MAF will step in and require the importer to undertake the necessary treatment to ensure biosecurity risks are managed. 

2. 
Some importers, and other parties in the supply chain that have the ability to manage biosecurity risks, focus solely on meeting the MAF published requirements for biosecurity clearance, rather than considering what they could be doing to better manage the risks associated with their import operation. 

A more comprehensive approach would look at the ‘import system’ and the key parties involved, and how to use these to enhance biosecurity risk management. With this issue MAF has two aims:

· to better encourage importers to ensure that risk goods being imported into New Zealand are compliant with requirements specified in the import health standard; 
· to better encourage importers and other parties in the supply chain to take broader responsibility for managing the overall biosecurity risk posed by their goods, rather than just meeting the requirements for border clearance (while also not removing incentives for them to report suspected unwanted organisms or pests).
Option 1: Status Quo, Non-regulatory operational management 

Over recent years MAF has undertaken significant efforts aimed at improving incentives for importers to better manage biosecurity risks. This has occurred through substantial internal work programmes and resulting changes to operational practice. For example, MAF is using profiling to identify highly compliant pathways and parties. These pathways are then subject to lower intervention rates. This saves time, and in turn money for importing industries at the border. If audits show these parties to breach compliance tolerance levels, they are then reverted to a higher intervention regime to ensure that biosecurity risks are appropriately managed. 

Option 2: Legislative amendment 

Despite the significant non-regulatory efforts towards improving incentives for compliance, the lack of responsibility taken by importers remains. MAF’s policy intention is to make importers and others involved with importing goods, or using risk goods with post-clearance requirements, more responsible for the risks that their goods pose and to make their obligations and liabilities clearer. The best way of improving clarity around responsibilities in the system is to explicitly impose obligations (or duties) on people who are responsible for importing goods and using risk goods. Any such solution would complement operational incentives for compliance that are already in place or are currently being implemented. 

MAF has considered various options around who could reasonably be expected to take greater responsibility in relation to the pre-clearance requirements for the importation of goods which pose biosecurity risks. The parties in the import supply chain have different roles, incentives and abilities to undertake biosecurity risk management. Three possibilities were identified for who should be subject to obligations: overseas exporters, logistics operators and importers.
MAF’s analysis resulted in the decision that obligations would best be placed on importers and need not be applied to other parties.  This approach is consistent with other examples where statutory obligations are applied to traders (importers or exporters). 
Obligations should apply for both pre-clearance and post-clearance requirements. To this end obligations would need to apply in the post-clearance space more widely. It is proposed to create an obligation on any person who owns or is in custody of imported risk goods to comply with import health requirements (including any post-clearance requirements), to keep adequate records to enable tracking of the goods, to take all reasonable steps to ensure that documentation and information required by MAF when importing goods was full/complete and accurate, and not to abandon those goods in the border clearance process.

In order to make these new obligations both fair and effective, each of the new obligations will require the relevant parties to “take all reasonable steps” to fulfil their obligations. Offences for breach of these obligations would apply where there is a deliberate or repetitive breach of the import health standard requirements. The offences would be strict liability offences, with appropriate defences.
In the case of imported goods generally, all persons involved with the importation of goods would be required to take all reasonable steps to ensure that imported goods do not bring unwanted organisms and pests to New Zealand. As this obligation is broad and high level it does not lend itself to the creation of an offence for a direct breach. The amendment will therefore enable an inspector to issue a direction to a supply person whose actions are not consistent with the general obligation. The direction would set out in specific detail what that person needs to do to ensure compliance with the general obligation. Failure to comply with the direction could then be enforced in accordance with the general provisions in the Act relating to the directions of inspectors. This approach would ensure the biosecurity risks were managed, whilst not unfairly penalising a person for non-compliance with the obligation.
Improved clarity around the responsibilities of parties involved with the importation of goods should in itself improve compliance as people understand biosecurity risk better and what their role in the system is. 

6. Options Analysis: Improving Transitional Facility Arrangements
Transitional facilities provide an integral part of the clearance process for cargo. These facilities are used to hold un-cleared risk goods for inspection, secure storage or treatment until they receive biosecurity clearance, or are re-shipped or destroyed.  Each facility has an operator who is approved by MAF and is responsible for all un-cleared goods upon arrival at the facility. Operators must have authority from MAF to receive, transfer to another facility, or re-ship goods from New Zealand. Transitional facilities enable efficient clearance of low-risk sea containers and are used to alleviate resource pressure on MAF.
6.1 Options for Improving the Approval of Operators 

It is difficult for MAF to prevent unsuitable people from becoming approved operators of transitional or containment facilities, as the current approval system is strongly biased towards approval of operators. Refusing approval is highly problematic, and places the burden of proof on MAF to demonstrate why an applicant should not be approved. 

Option 1 – Status Quo

Under the status quo the term ‘fit and proper person’ is not defined in the Act. This creates uncertainty for applicants who are not given specific guidance on what is required to become approved. In addition, under the status quo, MAF is not able to confidently refuse approval to those considered (based on their compliance history) to be unsuitable. Transitional facility operators have a privileged and trusted position in the biosecurity system, and MAF needs to have full confidence in those it approves as operators. However, the current situation leaves MAF open to challenge, and sometimes leaves it no choice but to approve unsuitable operators who potentially increase biosecurity risk.

Option 2 - Amend the Act to include a definition of “fit and proper person”

This option would make the requirements clear and understandable to applicants. By having better control over who is granted authority to operate a transitional facility, MAF will have greater confidence that biosecurity risks are being managed, and be able to refuse approval operators who are known to heighten biosecurity risk. Transparency around an applicant’s past biosecurity compliance history would increase MAF’s ability to keep known “offenders” out of the system by relying on information it already has as part of its auditing system, and the knowledge and judgement of its inspectors. 
A clear definition of “fit and proper person” would mean that both MAF and applicants understand what is required for an applicant to be approved. This will give applicants a better idea of whether or not they can expect to be approved as operators from the outset, potentially saving time and preventing wasted business costs. Applicants who clearly do not meet the criteria will then be aware that they will not be approved, and can find alternative businesses.

No additional costs to MAF are envisaged; rather the proposed change should make the existing decision process simpler and remove much of the room for argument around the decisions made. However, MAF will need to ensure it is able to gather or provide any supporting information that may be needed to make a decision. This may entail a cost, depending on the criteria chosen. However, MAF already gathers and holds much of the information so additional costs (if any) should be minimal.

6.2 Options for improving clearance at Transitional Facilities 

A second problem with operation of transitional facilities relates to low-risk sea containers going to a transitional facility where they are checked by a person accredited under the Act prior to receiving clearance. Accredited persons inspect these containers, as per MAF requirements, and where contamination has been found (e.g. live insect eggs) they are required to contact a MAF inspector who will take further action to manage the risk. If no contamination is found, the accredited person releases the container to the importer, thus in this (the majority) situation the sea containers are not finally cleared by an inspector.
This practice does not comply with the clearance empowerments in the Biosecurity Act and is an ultra vires issue. In this situation continuing with the status quo is not considered a feasible option.

MAF has investigated a number of options to ensure clearance is given in an operationally pragmatic and legally sound way at transitional facilities. 
Option 1 – Amend the Act to authorise facility operators to undertake certain actions

Transitional facility operators (rather than accredited persons) would be appointed to give clearance on low risk containers ONLY when no contaminants are found. In all other circumstances, an inspector would be called to take action and/or give clearance.

A number of criteria need to be met in order for clearance to be given. Prior to a low-risk containing arriving at a transitional facility, many criteria will have been met. At the transitional facility the check would be specific to ensure that the containers are free of contaminants. The check would be performed by a person with adequate training – this could be the operator, or another person; but the operator would be the person responsible for the clearance. 

This option achieves the desired outcome and reflects operational reality. Inspectors can not possibly check all containers at transitional facilities. It is more cost effective for MAF inspectors to target higher risk goods and containers. 

Operators may come under pressure from importers to process goods quickly. To address this risk, MAF is planning to implement appropriate training for transitional facility operators and to set up a verification system around transitional facility clearances. 
If this option were progressed, MAF would need to clearly communicate that inspectors will be called if accredited persons/operators detect any contamination on containers in order to address this potential stakeholder concern. And, through communicating exactly what is required there will be greater transparency around how clearance is issued on low-risk sea containers. 

Option 2 - Allow electronic systems to clear low risk sea containers at transitional facilities ONLY when no contamination is found

The legislation could also accommodate the use of an electronic system to issue clearance once the final checks at the transitional facility show the containers are free from contamination. As discussed under Option 1, a number of criteria for clearance have usually been met prior to the container arriving at the facility. Once the container is checked and no contamination is found, the operator would input this result into the database. The system would “communicate” that all requirements have been met and the container would be cleared when it exits the transitional facility. This is in line with other proposed changes to facilitate electronic clearances. 

Although clearing goods electronically is not currently provided for by the Act, the electronic clearance of low risk goods is a pragmatic and resource-efficient means of managing biosecurity risk. This approach would ensure that resources, in particular inspector time, could be better targeted to goods that present a higher risk. 

Someone at the transitional facility will need to enter information into the electronic system to state that the final criteria have been met. As in option 1, there is a risk that contamination would not be reported so that a container could be cleared without calling a MAF inspector. 

Option 3 - Enable both options 1 and 2 so that either operators or electronic systems can clear low-risk sea containers when the containers meet the requirements

There are two reasons for allowing both options: 

1. enabling electronic systems to clear containers at a transitional facility will require systems to be set up, which will take time. In the interim, operators can issue clearance so we are not acting ultra vires. 

2. once electronic systems are up and running, there may be circumstances where the system is not functioning so we will need the operator to issue clearance.

There will be training implications irrespective of which option is adopted. If operators are allowed to clear goods when an accredited person has found a container to be free of contamination, then they will require training to do so. If electronic systems are used, operators or another appropriate person will have to be trained to use the new system. 
Recommendation

Option 3 provides the greatest flexibility through providing short and longer term solutions. In addition, authorising operators to undertake certain actions legitimises the practices that are occurring now. MAF would also have a ‘back-up’ system if the electronic system was down, as operators could confirm that all criteria had been met and provide clearance in writing.

6.3 Options for improving compliance management of Transitional Facilities 

It is proposed that a power be added to the Act allowing MAF to suspend a transitional facility’s approval in cases of non-compliance – at present MAF can only cancel an approval. Suspension could usefully be applied in the following situations: 

· where a facility is left without an operator; 

· where a specific action needs to be carried out before the facility is fit to operate; or 

· as a “next step” for compliance purposes, prior to complete cancellation of approval. 

Once issued with a suspension notice, a facility would temporarily lose the approval to carry out all or some of its biosecurity activities, as specified in the notice. The suspension notice would specify a period of suspension, and, if applicable, specific actions to be carried out and/or conditions to be observed. Once MAF had carried out an audit to satisfy itself that the non-compliance had been addressed and risks were being appropriately managed, it would be able to lift the suspension. MAF would lift the suspension through a written notice, which would allow the facility to resume some or all of its biosecurity activities as specified in the notice.

7. Options Analysis: Improving Agency Cooperation
During the course of their daily work, MAF inspectors sometimes encounter items that may be of interest to other government agencies such as Customs, Conservation, Fisheries, and Food Safety. For example, while inspecting frozen fish to check for compliance with import requirements a MAF inspector may find illegal drugs hidden within the fish. 

In a few specific cases MAF inspectors are warranted with powers under other legislation that allow them to deal with goods in certain ways. But the general situation is that MAF inspectors have no express power to allow them to manage items that may be of interest to other agencies or which may be evidence of an offence under other border-related legislation. 
Pragmatically, it is in the interests of New Zealand’s wider border security that MAF inspectors be able to manage these goods. MAF aims to better enable current pragmatic practice and ensure that the New Zealand’s border agencies work together to ensure security at the border. 

MAF recommends legislative change to expressly provide certain persons with powers under the BSA to manage goods and documents that they reasonably suspect may be evidence of an offence under specific legislation until those goods can be transferred to an appropriate person. This would include creating powers for inspectors to detain both accompanied and unaccompanied goods. 

This change would mean that MAF can continue to assist other government agencies to detect offences at the border under the legislation they manage, but in a way that does not expose MAF to the ultra vires risks presented by the current “back door” practice. It will also reduce the risk that the courts will interpret actions taken under the current legislation as ‘not reasonable’, and the potential for prosecutions to fail.

Legislation change would also ensure that border agencies are working in New Zealand’s best interest to manage potential risks entering New Zealand where they may impact human health, economic, environmental and socio-cultural values. These impacts have not being quantified, but they have the potential to be significant.
It is consistent with the Government’s and MAF’s push for improved inter-agency operability and government efficiency at the border, and with the Memorandum of Understanding between MAF, DOC, MFish and MOH on Biosecurity which aims for biosecurity agencies to act collectively in New Zealand’s best interests.
Changing the legislation would incur potential costs for greater training requirements as MAF would be obliged to ensure persons with these powers are trained to understand and be able to apply those new powers. However resource implications are likely to be limited as MAF already effectively does some training of inspectors on what goods are of interest to other agencies. 
8. Options to improve import health standards
8.1 Options Analysis for Outcome Statements

Currently import health standards generally specify the mitigation measures that must be applied for a consignment of risk goods to meet the import health standard requirements. While these mitigation measures give an implicit indication of New Zealand’s ‘appropriate level of protection’ for those goods (i.e. what outcome must be achieved in order for them to be compliant), the outcome desired by MAF is not explicit. 
The problem is that the empowerment for import health standards in the Biosecurity Act does not explicitly enable the development of an import health standard without the inclusion of specific mitigation measures. 
MAF’s policy intention is that the outcomes we seek for managing the risk of imported goods are as clear as possible to both importers and other interested stakeholders. We want to provide for standards to include an outcome statement and no mitigation measures where this is most appropriate. 

Option Analysis
MAF considers that that best way to make the desired outcome explicit to stakeholders is to include an outcome statement in import health standards where possible. Where necessary, MAF would also include mitigation measures that would acceptably meet the standard. However, it may be possible/preferable for some import health standards to include only the outcome and no prescribed methods. Where this approach is taken, the specific measures that set out how an outcome statement could be met could be published by MAF – but not as a legal instrument. 
The only feasible option for enabling this is to amend the empowerment section for import health standards to make it clear that an import health standard may include a statement of the outcome to be achieved and that any particular standard may not contain the specific mitigation measures that would give effect to the outcome standard.

It is widely agreed that being explicit about what outcome is required has clear benefits to both the organisation and stakeholders. The drivers for import health standards that include outcome statements are to: 
· foster more innovative risk management in MAF and supply chains;

· appropriately align MAF resource to different levels of risk; and 
· provide frontline management with more discretion about when and where to apply resources at the border. 

Including outcome statements in import health standards recognises the importance of setting reasonable requirements to avoid excessive compliance costs and to minimise supply chain disruption where possible. MAF aims to give importers and supply chain partners greater opportunity to comply in as efficient a manner as practical by making it clear what outcome is sought, rather than just the measures that implicitly achieve that outcome. 

A concern expressed by some stakeholders is that the smaller import operations will not have the expertise to determine how best to meet an outcome statement. Their preference is for MAF simply to set out what is required in terms of treatment and they will see that it is done. MAF recognises that it may be more cost-effective for some stakeholders to simply follow the mitigation measures MAF makes available, to allow them to meet an outcome. . The enabling of an import health standard that includes only an outcome statement will be supported by the publishing of information that sets out how (in one or more ways) an outcome might be achieved. This information would be non-regulatory, but so long as it was followed, then the operator would be confident of meeting the applicable import health standard. 

An amendment to explicitly provide for import health standards to include [only] outcome statements would be beneficial for the avoidance of doubt and reduce the risk of a legal challenge. 
As import health standards are developed under the authority of the Biosecurity Act they need to provide clarity to all users and stakeholders about what is required, including:

· importers – to know what is required of them in order to import goods successfully;
· overseas exporters – so they can send compliant goods and the required documentation;

· MAF inspectors – to know what the import requirements are and can decide if the goods comply; and
· stakeholders – so that they can constructively engage with, and have confidence in, how MAF manages biosecurity risk at the border. 
To ensure that MAF provides the necessary transparency/clarity, internal guidance would be developed to outline a process for writing outcome statements. This will ensure that domestic and international requirements related to transparency, consultation and acceptable level of protection are satisfied.
The creation of more import health standards where only an outcome is provided may create more demand on MAF frontline and head office staff to explain how to meet the outcome, and more demand in terms of verification. At this stage, the additional resources to do this have not been quantified. It will therefore be important to monitor the resources needed to manage implemented import health standards as the new border system is rolled out. It will also be essential to write supporting material that provides sufficient detail for stakeholders and staff.

8.2 Options to improve making an import health standard
Import health standards are issued by the Director-General of MAF on the recommendation by a chief technical officer (a statutory position). In making a recommendation a chief technical officer must be satisfied that that the statutory criteria are met. Operational experience indicates that the criteria can be improved on the following two points:

· By distinguishing what criteria must be considered for all import health standards and what may be considered when applicable; and
· By being clear about the criterion in relation to considering international obligations, in particular when considering the Agreement on the Application of Sanitary and Phytosanitary Measures (SPS) which sets out the fundamental obligations that apply to the development of each and every Import Health Standard.
In brief, the international agreements provide the rules for managing biosecurity risks associated with traded goods and guide precautionary actions when managing risks to the environment. The agreements require governments to ensure that any measures imposed are feasible, cost-effective and non-discriminatory.  
A principle of both the New Zealand Government’s Code of Good Regulatory Practice, and its recent statement on “Better Regulation, Less Regulation” is that government agencies making regulatory decisions (for example, issuing import health standards) must explicitly consider costs and need to achieve their objectives.

These principles would suggest that the status quo is providing inadequate criteria for guiding the making of import health standards. While the criteria are inclusive and thus are not limiting the consideration of broader criteria, the omission of criteria that are used on the face of the Act does not provide for consistency or transparency of process. It is proposed to amend the Act to expand the matters to be considered when recommending the making of an import health standard to include:

· the efficacy of applying the measures (this refers to the degree to which an option for managing risk reduces the likelihood and magnitude of adverse consequences);

· the feasibility (including direct costs) of the measures (this covers the technical, operational and economic factors affecting the implementation of risk management options - the direct cost to importers and government is a component of feasibility); and 
· achieving consistency with the SPS agreement. 
MAF wants to improve transparency around the criteria used when making decisions in import health standards. We also want to ensure improved consistency in how those criteria are applied. 

Option Analysis

The only feasible option is to amend the empowerment section for import health standards to make it clearer which matters are considered by a chief technical officer when recommending the making of an import health standard.  

In addition and in particular, the Vienna Convention on the Law of Treaties indicates that where there is a binding international obligation this is required to be honoured. The SPS Agreement is such an obligation applicable to all import health standards and should be explicitly recognised. Expert legal advice has been sought from Parliamentary Counsel Office in regard to the options for referencing the SPS Agreement and these will inform drafting. 

The SPS Agreement provides the rules that allow World Trade Organisation (WTO) members to manage risks to human, animal or plant life or health that may arise from importation. Breaches of the SPS Agreement can be investigated through the WTO Dispute Settlement Body and continued non-conformance would lead to compensation or retaliation being authorised by the WTO. The reputational implications of any non-compliance on the part of New Zealand could also be very significant in terms of market access.
To explicitly include more fully the criteria that MAF is applying to the recommendation of making an import health standard will provide for improved transparency for stakeholders. This will assist with them engaging in meaningful consultation and should improve the overall quality of import health standards. 
The expansion of criteria may create more demand on MAF risk analysts as process requirements would need to match the statutory criteria. The overall impact is not expected to be significant though as the amendment will essentially be making explicit what is already being done. At this stage, there is no expectation that additional resources will be required.
Another impact could be that transparency could be argued to increase the likelihood of legal challenge from importers who are disgruntled by the requirements of a particular import health standard. MAF considers that while this could be the case, that good internal processes will mitigate against this risk/cost. 

9. Options to improve management of craft
Craft (aircraft and sea going vessels) can carry a range of organisms that could harm New Zealand. For example, aircraft may carry insects in their cabins or holds, and ships may carry seaweeds attached to their hulls or moth egg masses on their superstructure. New Zealand needs to manage the biosecurity risks associated with craft entering New Zealand.
The problem is that the Biosecurity Act assumes unwanted organisms are associated with “risk good”, not craft. While a craft can harbour a risk good, the craft itself cannot be a risk good. Accordingly, an import health standard (this is a tertiary level standard) can not be issued to manage craft.  

Further, an import health standard must manage a class of “risk goods” that presented the same level of risk, thus they cannot be applied to craft in a generic way because the risks associated with craft pose different levels of risks. 
Option Analysis

Option 1 – Status Quo

Some specific contaminants associated with craft are managed through different tools under the Act. For example, contaminants present in ballast water or dunnage (wooden packaging material) are managed using two separate import health standard’s specific to each of those risks. On the other hand, the cabins of aircraft arriving in New Zealand are disinsected using powers of inspectors.
The development of some of these requirements is of legal concern as the tools used were not specifically intended for application to craft. Furthermore, because MAF is trying to force-fit management of craft into the Act we are ending up with a confusing and onerous collection of requirements that is not making sense to inspectors or craft operators. This approach is inconsistent with MAF’s strategy for fewer and better regulations.
In summary, option 1 does not achieve objective 1 – effective and efficient management of biosecurity risk, nor does it achieve objective 4 – streamlined activity.

Option 2 – Status Quo with Guidance Material

A guidance document could be developed to sweep together all the present requirements into a single document that is available to inspectors and operators of craft. Such a guidance document would have no legal status under the Act but would consolidate and be able to clarify the requirements. 
A guidance document may assist to lessen the confusion, but of itself it does not address the fundamental problem that the Act does not have a tailored way of setting standards for craft. 
Option 3 – Regulations

Regulations require Cabinet to agree to any proposal and need to be made by the Executive Council. Section 165 of the Act enables regulations to be made for various purposes including prescribing technical standards for constructing, equipping, maintaining and operating places (places includes craft) that can harbour pests or unwanted organisms. These regulations could be used to impose requirements on craft in terms of hull cleanliness or treatment of biofouling/other risk goods. 
Overall, the technical nature of requirements for managing craft as vectors of biosecurity risks, and the likely need to change the requirements frequently and quickly means that regulation is not the best option. This option does not meet the objective of having streamlined activity. Also, it is observed that the management of risk goods is by way of import health standards (a tertiary instrument) therefore the use of a tertiary instrument to manage the risks associated with craft would be consistent with the construction of the Act. 
Option 4 – Amending the Act to specifically allow an import health standard to cover requirements for incidentally importing one or more risk goods vectored by craft

This option proposes amending the Act to clarify that an import health standard may specify the requirements to be met to effectively manage the risks associated with organisms that are attached to craft or associated with craft. The policy intent is to have one standard for certain types of craft that brings all the existing separate requirements together. 
This option could possibly meet MAF’s objectives regarding effective biosecurity management to a degree, but it still ends up with a tool that is not really fit for purpose for application to craft because import health standards are designed specifically to relate to a particular “risk good” or class of “risk goods” and not to the craft. Full benefit capture is not likely.

Furthermore this option leads to a lack of distinction in regards to clarity of process – this means this option is counter to objective 3 – achieving clarity of roles and processes.

Option 5 – Amending the Act to include a specific tertiary level standard for managing biosecurity risks associated with craft

A new “Craft Risk Management Standard” would provide a tailored tertiary instrument that would set out appropriate administrative requirements such as justification criteria and consultation – these would be similar to those for recommending the making of an import health standard. 
This approach meets the applicable objectives, and would be consistent with the design of the Act. It explicitly recognising that craft as conveyers of passengers and imported goods can also be vectors of biosecurity risks themselves. This option also leads to clarity for inspectors and craft operators because a standard for a type of craft will contain all that is necessary for biosecurity risk management. As a consequence the various standards and directions now in place will be progressively repealed as the new craft standards are made. 

The biosecurity risks associated with harmful organisms that can be in or on craft are being managed to some degree under the Act now. But MAF is very aware the range of tools employed does not give as comprehensive and effective risk management as is warranted for New Zealand’s biosecurity management. 
The benefits of preventing a biosecurity incursion have not been quantified but the impact in terms of economic, social, environmental and cultural values associated with the marine or terrestrial environment could be substantive. Further, once new organisms are established in New Zealand they are difficult and expensive to control. Option 5 would provide the best legal platform to enable risk management of craft coming into New Zealand.
Option 5 will provide a tailored regulatory process for the assessment and making of craft requirements, and provide greater legal certainty and clarity compared with the likely difficulty in trying to amend import health standards to have them accommodate craft when they were not designed for this application. The result will be improved regulation by MAF, and clarity for inspectors and craft operators. 
Improving the empowerment provisions for the management of craft will provide greater legal certainty and thereby reduce/remove the likelihood of legal challenge due to the risk of a requirement on craft being ultra vires.

As mentioned there are existing biosecurity risk management requirements in place now. The new provision of “Craft Risk Management Standards” will give rise to more comprehensive coverage of craft, but it is likely that for many already regulated the actual operational impact of a new standard in terms of compliance costs will be nil or minimal. 
For those craft operators not currently regulated there will be compliance costs as craft operators will need to comply with new requirements – but all new requirements will be subject to consultation and where appropriate requirements will be outcome based thus allowing operators to determine what are for them the most cost effective way of meeting the requirements.  

Conclusion and recommendation 
To fully capture the benefits of comprehensive biosecurity risk management, to provide for legal and technical clarity option 5 - Amending the Act to include a specific tertiary level standard for managing biosecurity risks associated with craft provides the best solution. This option also provides the best platform for ease of use for craft operators and inspectors. 
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